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CASES 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 


AT SAVANNAH, 
JANUARY TERM, 1849. 


No. 1—Tuomas Green, plaintiff in error, cs. The Mayor and 
ALDERMEN of Savannah, defendants. 


[1.] The City Council of Savannah, by an Ordinance, passed on the 26th Janu- 
ary, 1826, under the authority of the General Assembly for that purpose, 
prohibited the cultivation of rice within the corporate limits; and on the 
29th May, 1848, passed another Ordinance, declaring that the cultivation of 
rice, within the corporate limits of the City, was injurious to the health of 
the citizens, and providing for the removal and destruction of the growing 
crops of rice, within the corporate limits of the City, as a nuisance: Held, 
that the Ordinances of 1826, and 1848, were good and valid, and binding 
upon the inhabitants of the City, as police regulations; and that the Mayor 
and Aldermen of the City, under the authority of the Acts of the General 
Assembly, passed in 1825, 1831 and 1833, had the power and authority to 
judge of and declare, the planting and growing rice within the corpo- 
rate limits of the City, to be injurious to the health of the City, and a public 
nuisance, and to abate the same. 


Certiorari. Decided by Judge Fiemine, at Chambers, June, 
1848. 


On the 29th day of April, in the year 1817, the following con- 
tract was entered into between William Mein, and the Mayor and 
Aldermen of the city of Savannah : 

Strate or Georeia, Crry or SAVANNAH— 
This Indenture, made the 29th day of April, in the year of our 
VOL. VI. 1 
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Lord, 1817, between William Mein, of said City of Savan- 
nah, of the one part, and the Mayor and Aldermen of the said’ 
City of Savannah, of the other part: Witnesseth, that whereas, at 
a meeting of the inhabitants of the said City, duly assembled and 
eonvened onthe’ day of March last, certain resolutions were 
entered into and recommended to the Council for adoption; and’ 
more particularly, the completion of eertain propositions made to 
the owners of low-lands, generally called rice-lands, in the vicin- 
ity of Savannah, for the alteration of the culture of the said lands, 
from a wet and water-flowing cultare, to a dry one, as being 
more salubrious and beneficial to the health of the City. And it 
was at the said meeting, also;. recommended to Council, that a’ 
eertain sum of money, not exceeding forty dollars per acre, be 
allowed to the owners of said land, as an inducement for a change 
of culture, and continuance forever hereafter, of a dry one, and 
keeping the fields agreed upon, in a proper state for such cultiva- 
tion, as to attain the object recommended to Council aforesaid.. 
And whereas, in conformity to the farther recommendation of said’ 
meeting, the Mayor and Aldermen of the City of Savannah, in Coun- 
cil assembled, have passed an Ordinance to obtain a loan of mon-- 
ey for the payment contemplated by these resolutions, and for the: 
purpose connected with the same object, and‘to the acceptation of 
which the’said William Mein, owner of low or rice lands, in the 
vicinity of Savannah,. hath agreed ;: now, therefore, this inden- 
ture witnesseth, that the’ said’ William Mein, for himself, his heirs,. 
executors, administrators and assigns, hath covenanted and agreed, 
and by these presents doth covenant and agree, to and with the 
Mayor and Aldermen of the City of Savannah, and their successors 
in office, as follows, to-wit : That from and after the sealing and:de-- 
livery of these presents, the tract of rice land owned by the said’ 
William Mein, being all that tract or parcel of land situated, ly- 
ing and being on Hutchinson’s Island, and the lower point thereof, 
bounded on the west by lands belonging to the estate of Ward,. 
on the north by the Savannah back river, and on the south by a 
branch of the Savannah river, which divides it from the City of 
Savannah and Fig Island, containing six hundred acres, be the 
same more or less, shall forever hereafter be cultivated, worked, 
used and employed in dry culture only, or be kept in a dry 
state, and free from the ebbing and flowing of the tide within the 
banks, (accidents excepted,) but at such times and in such man- 
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ner as-hereinafter provided for. And for the future cultivation 
.of the said tract of land, in the manner agreed on and contempla- 
ted by these presents, the said William Mein doth hereby bind 
himself, his heirs, executors, administrators and assigns. And 
further, the said William Mein, for himself, his heirs, executors, 
‘administrators and assigns, doth covenant and agree, to and with 
the said Mayor and Aldermen, and their successors in office, that 
the said tract of land, and every part thereof, shall be bound, 
subject and liable, held, pledged and mortgaged, for the purpose 
-of dry culture, and of this agreement, and that the same shall be 
held, and shall remain so bound and pledged in the hand, posses- 
sion or occupation of any subsequent holder, owner, heir or pur- 
chaser of the whole tract or any part thereof. And the said Wil- 
liam Mein, for himself, his heirs, executors, administrators and 
assigns, doth further covenant and agree, to and with the said 
Mayor and Aldermen, and their successors in office, that he will 
not sell or dispose of the said tract of land, or any part thereof, 
without previously obtaining from the purchaser or purchasers 
thereof, covenants similar to these presents, for continuation of 
the dry culture, contemplated by this agreement. And further, 
also, that the heirs and devisees of the said William Mein, shall 
always hold possession or enjoy said estate, and every part there- 
of, expressly subject to the terms mentioned in this agreement, 
and on ne.other terms -or condition whatsoever. And the said 
William Mein, for himself, his heirs, executors, administrators 
‘and assigns, doth further covenant and agree, to and with the 
Mayor and Aldermen of the said City of Savannah, and their suc- 
-cessors in’ office, that the said ditches, drains and dams, necessary 
for the draining and cultivation of said land, in dry culture, or 
‘keeping it in a state equally dry, shall at all and every time of 
the year hereafter, (accidents excepted,) be in good erder and 
fit to resist the usual flowing of the tide, and in such a condition 
as to keep the said land dry, as intended by this agreement, and 
prevent the deposite and remaining of water thereon. And the 
said William Mein, for himself, his heirs, executors, administra- 
tors and assigns, and for all the future purchasers or holders of 
the said land, doth further covenant and agree, to and with the 
said Mayor and Aldermen of the city of Savannah, and their suc- 
cessors in office, that all damages recoverable at law for any 
breach or infraction of this agreement, shall bear and hold at all 
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times a specific lien on the said land, and bind the same imprefe- 
rence to any other claim or demands whatsoever ; and the said 
land is hereby made chargeable and subject to this condition, lien 
and agreement, provided that in the event of the said land be- 
coming divided and held by different proprietors, that the said 
proprietors, and their said portions of the land respectively held 
by them, shall be so held and considered liable only in proportion 
so held, for all the covenants and agreements contained in this 
contract ; provided, nevertheless, and it is hereby fully understood 
and agreed by the said Mayor and Aldermen, for themselves and 
their successors in office, that this agreement, and every clause 
and part thereof, is accepted and entered into, subject to the fol- 
lowing conditions and terms—that is to say, that the said William 
Mein, his heirs, executors, administrators and assigns, shall be at 
full liberty to make use of water, and in all manner whatsoever, 
to overflow the said land, and every part thereof, prior to the first 
day of March, in each and every year hereafter, and from and 
after the first day of March, of each and every year hereafter, to 
cultivate in dry culture or keep the land dry until the next suc- 
ceeding first day of December, without the let, suit, trouble or 
hinderance of the said Mayor and Aldermen, or their successors 
in office, or any person or persons acting under their authority ; 
and also, upon the further proviso and condition, that the said Wil- 
liam Mein, his heirs, executors, administrators and assigns, shall 
be allowed, at all times, if necessary, the use of the tide water, for 
the purpose of aiding in and bringing up the seed of dry-culture 
plants. And in case of a drought between the first day of March 
and December, the further use thereof to overflow said land, provi- 
ded that the said land does not remain under water, after such over- 
flowing, more than a single tide, and provided, also, that the said 
flowing thus permitted, shall be considered as a termination of the 
drought, as it relates to the said land so overflowed ; and provided, 
also, that the said William Mein, for himself, his heirs, executors, 
administrators and assigns, may, from time to time, as thought: 
useful or necessary to his or their interests, make and cut canals 
through the said land, from Savannah river to back river, without 
let, hinderance or molestation ; and the said Mayor and Aldermen 
of the City of Savannah, as certified by the signature of the Hon. 
Thos. U. P. Charlton, Mayor of the said City, and authorized un- 
der the seal of their incorporation, do, for themselves and their 
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successors in office, in consideration of the covenant before enter- 
ed into, on the part of the said William Meiry at the sealing and 
delivery of these presents, engage and agree to pay, or cause to be 
paid, to the said William Mein, the sum of thirty dollars per acre 
of said land, now fit and prepared for the dry culture, amounting 
to the sum of twelve thousand dollars, for four hundred acres, 
now fit and prepared for the dry culture contemplated by this 
agreement, and the further sum of six thousand dollars, being 
thirty dollars per acre, for two hundred acres of the said tract, not 
yet fit and prepared for the culture aforesaid ; and the said Mayor 
and Aldermen of the City of Savannah, for themselves and their 
successors in office, further engage and agree; that on the first day 
of March next, the further sums of ten dollars shall be paid for 
each and every acre of the said land, to the said William Mein, his 
heirs, executors, administrators and assigns, deducting, neverthe- 
less, from the said ten dollars per acre, when paid, the amount of 
interest, at seven per cent. on the advance made of the last men- 
tioned sum of six thousand dollars, from the day of payment to 
the day the said land shall be certified to be fit and prepared for 
dry culture; and it is hereby further agreed by all the contracting 
parties hereto, that whenever the said William Mein, his heirs, 
executors, administrators or assigns, shall notify, by giving a writ- 
ten notice to the said Mayor and Aldermen, or the Board created 
for carrying the object of this agreement into execution, that said 
last mentioned acres of land, that is to say, the said last mentioned 
two hundred acres of land, are fit and prepared for the cultiva- 
tion of dry culture, that then the parties interested shall each ap- 
point one respectable person to examine and report the state of 
the said land, and if the balance of the money ought to be paid ; 
and in case of disagreement between the said two persons, they 
shall choose a third, and the report of any two shall be received 
and acted upon; and it is further understood and agreed by the 
contracting parties, that a sufficient margin shall be left outside of 
the dams, as shall be judged necessary and safe, by the said Wil- 
liam Mein, his heirs, executors, administrators and assigns, as well 
for the protection of said banks, as for procuring earth and mate- 
rials for the repair and keeping the said dams in order, from time 
to time. 

In witness whereof, the said Thomas U. P. Charlton, Mayor of 
the said City, hath hereunto set his hand and the seal of the said 
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City, and the said William Mein hath also set his hand and seal, 
the day and year first above mentioned. 
(Signed,) THOMAS U. P. CHARLTON, Mayor. 
WILLIAM MEIN. [u. 8.] 


Sealed and delivered in presence of 
Peter SuHick. 
Samvuet M. Bonn, N. P. 


In 1825, the Legislature of Georgia passed an Act entitled “ An 
Act, to amend and consolidate the several Acts which have been 
passed in relation to the powers and privileges of the corporation 
of the City of Savannah, and the hamlets thereof, and for the pur- 
poses herein mentioned,” by the 1st section of which it was enact- 
ed, that “ the jurisdictional limits of the City of Savannah, and the 
hamlets thereof, shall be extended to one mile beyond the pres- 
ent boundary, so as to enable the Mayor and Aldermen, for the 
time being, to pass an Ordinance or Ordinances, prohibiting the 
cultivation of rice within the aforesaid extended limits; and if any ~ 
person, so prohibited in the cultivation of rice, within the limits of 
the said City, shall feel himself aggrieved by the said prohibition, 
he shall have the privilege of appeal to a special Jury, before the 
Superior Court of Chatham County, and the point at issue shall be, 
Is the cultivation of rice in the place prohibited, injurious to the 
health of any portion of the citizens or inhabitants of Savannah ? 
And if it shall be determined that the said cultivation, in said pro- 
hibited place, be not injurious to the health of said citizens or in- 
habitants of said City, then, and in that event, the said prohibition 
shall be null and void, otherwise to remain in full force and vig- 
or— Provided, nevertheless, that nothing herein contained shall au- 
thorize the said Mayor and Aldermen to impose any tax upon per- 
sons or property in the aforesaid extended limits.” 

In 1831, the Legislature passed an Act amendatory of the fore- 
going, by the 1st section of which it was enacted, that “ it shall 
and may be lawful for the Mayor and Aldermen of the City of 
Savannah, and hamlets thereof, to pass such Laws and Ordinances 
as they may consider fit and proper for the purposes of carrying 
fully into effect the plan and system for reducing to, and keeping 
in a state of dry culture, the low or swamp lands situate around 
and lying about the City of Savannah and hamlets thereof; and 
also to remove such nuisances, or causes of disease, which may af- 
fect the citizens thereof, or in any wise injure their health--Pro- 
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vided, the said Laws and Ordinances so passed, as aforesaid, be not 
contrary to, or in violation of, the Constitution of the United 
States, or of this State.” 

In January, 1826, the Mayor and Aldermen of the City of Sa- 
vannah passed an Ordinance, by which, after reciting the Act of 
1825, it was ordained that the cultivation of rice within the said 
limits be prohibited. By the 2nd section, it was provided, “ That 
any person who shall plant, rear, or cultivate rice, or cause it to be 
planted, reared or cultivated, in contravention of the provisions of 
* this Ordinance, shall be subject, and is hereby made subject, to a 
penalty of one hundred dollars, for each and every day that he, 
she or they shall so plant, rear, cultivate, &c.” 

The 4th section provided for the collection of those fines by 
warrant of distress. 

On the 29th day of May, 1848, the Mayor and Aldermen of the 
City of Savannah passed an Ordinance, which, after referring to 
the power conferred by the Act of 1831, ordained “that it shall 
be the duty of the Mayor, whenever he shall receive information 
that rice is planted or cultivated upon any of the lands around the 
City, subject to dry culture contracts, to serve a notice upon the 
owner, tenant or cultivator of the said land, or any person having 
charge of the same, or his, her or their agents, requiring the said 
persons to desist from the said culture, and to destroy the said 
rice, if growing; or to appear before Council, at a time and place 
in said notice to be specified, not exceeding ten days from the 
date thereof, and to show cause, if any they have, why the said 
rice should not be removed and destroyed as a nuisance.” 

Sect. 2. “If the said owner, &c. shall not, upon said notice, 
comply with the terms of the same, or shall fail to appear before 
Council, or if having appeared, no sufficient cause should be shown 
why the said rice should not be removed, and its eultare aban- 
doned ; in such ease, the said Mayor and Aldermen may direct the 
City Marshal, forthwith, to remove the said rice, and to destroy 
the same effectually, wherever it may be growing or planted on 
the said dry culture contract.” 

On the 31st May, 1848, a notice was served upon Thomas 
Green, (an owner of a portion of the tract of land incladed im the 
foregoing contract of William Mein,) signed by the Mayor of the 
City of Savannah, requiring said Green to desist from the caltiva- 
tion of rice upon the lands included in said contract, and to destroy 
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said rice, or appear before Council on Thursday, 1st of June, 
1848, at 4 o’clock in the afternoon, and show cause why the said 
growing rice should not be removed and destroyed as a nuisance. 

Green appeared and showed cause, by introducing testimony, 
to show that the rice was not a nuisance: Whereupon, upon hear- 
ing argument upon the law and testimony, the Council overruled the 
showing, and ordered the growing rice to be destroyed. To 
which decision, Green, by his counsel, excepted, and obtained 
from the Hon. William B. Fleming, Judge of the Eastern Dis- 
trict, a rule nisi, requiring the said Mayor and Aldermen to show 
cause before him, on 12th June, 1848, at ten o’clock, A. M. at the 
Court House in the City of Savannah, why a writ of certiorari 
should not be granted. 

Upon said hearing, Judge Fleming refused to grant a certio- 
rari, and decided, among other things, that the Act of 1825, ex- 
tending the jurisdictional limits of the City of Savannah, one mile, 
and authorizing the Mayor and Aldermen of the City of Savannah 
to pass an Ordinance, or Ordinances, prohibiting the cultivation of 
rice within said limits, is constitutional, so far as it embraces 
lands which are subject to the dry culture contracts ; that said law 
does not impair the obligation of contracts, nor violate vested 
rights; that the Act of 1831, and the Ordinance of the City there- 
on, are constitutional; that said contract binds Mein, his heirs, ex- 
ecutors, administrators and assigns, not to cultivate rice upon 
lands covered by said contract; that rice was not a dry culture 
plant, in contemplation of said contract; that neither the said 
Mein, nor his assigns, can deny that the planting of rice, and the 
crop therefrom, is a nuisance, which can be abated under the Law 
of 1831; that, as a nuisance, it can be abated under the Act of 
1831, by the Mayor and Aldermen. 

To which decision, Green, by his counsel, excepted, and has 
assigned the same as erroneous. 


H. R. Jackson, for plaintiff in error. 
Bartow & Law, for defendants. 


By the Court——Wanrner, J. delivering the opinion. 


The two main questions presented for our consideration, ou 
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the argument of this cause, were—First, the construction of the 
contract entered into on the 29th of April, 1817, between Wil- 
liam Mein and the Mayor and Aldermen of the City of Savannah ; 
and, Second, whether the Mayor and Aldermen of the City had 
the right, under the Constitution of the United States, the Con- 
stitution of the State of Georgia, and the Laws thereof, to enact 
the Ordinances of 26th January, 1826, and 29th May, 1848, in 
pursuance of which, the growing crop of rice of the plaintiff in 
error was cut down and destroyed. 

Not being unanimous in our opinions as to the construction to 
be given to the contract, in regard to the absolute prohibition of 
the cultivation of rice on the lands embraced therein, by the dry 
culture system, we place our judgment entirely on the other 
ground, independent of the contract. 

[1.] Had the Mayor and Aldermen of the City of Savannah 
the power and authority, under the Constitution and Laws of the 
State, to enact the Ordinances of the 26th of January, 1826, and 
the 29th of May, 1848, and to direct the destruction of the grow- 
ing crop of rice of the plaintiff in error, in the manner stated in 
the record? By the 1st section of the Act of the 24th of De- 
cember, 1825, the jurisdictional limits of the City were extended 
one mile beyond the then present boundary, so as to enable the 
Mayor and Aldermen, for the time being, to pass an Ordinance, 
or Ordinances, prohibiting the cultivation of rice within the afore- 
said extended limits. By the 6th section of said Act, the Mayor 
and Aldermen have full power to remove all nuisances within 
the limits of the Corporation. Dawson’s Compilation, 464. By 
the Act of 1831, which is amendatory of the Act of 1825, the 
Mayor and Aldermen of the City of Savannah are empowered to 
pass such Laws and Ordinances as they may consider fit and pro- 
per, for the purposes of keeping in a state of dry culture the 
low or swamp lands, situated around and about the City and the 
hamlets thereof; and also, to remove such nuisances or causes of . 
disease, which may affect the citizens thereof, or 1 any wise in- 

jure their health: Provided, the said Laws and Ordinances shall 
not violate the Constitution of the United States or of this State. 
By the 24th section of the 10th division of the Penal Cade, it is 
provided that any nuisance, which tends to the immediate annoy- 
ance of the citizens in general, or is manifestly injurious to the 
public health and safety, or tends greatly to corrupt the manners 
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and morals of the people, which may exist in a town or city, 
under the government of a mayor, intendant, aldermen, wardens 
or council, or commissioners, such nuisance, by ard with the 
advice of said aldermen, wardens, or council, or commissioners, 
may be abated and removed by order of said mayor, or intend- 
ant, or commissioners, which order shall be directed to, and 
executed by the marshal of said town, or city, or his deputy ; and 
reasonable notice shall, m every case, be given to the parties in- 
terested, of the time and place of meeting of such mayor, inten- 
dant and aldermen, wardens or council, or commissioners. It is 
also provided, that ifthe naisance complained of, shall be a grist 
or saw mill, or other valuable water machinery, then, the manner 
of proceeding, to abate the nuisance, is different. Prince’s Dig. 
648. The Ordinance of the City, passed in January, 1826, under 
the authority of the Act of the Legislature of 1825, prohibited 
the rearing or cultivating rice within the limits of the City, or 
within one mile beyond the then present boundary of the same. 
The plaintiff in error, in the spring of 1848,.violated the Ordi- 
nance of 1826, by planting rice on Hutchinson’s Island, within 
the corporate limits of the City, as declared by the Act of 1825. 
The rice was planted and growing in open violation of a public 
law of the City, which the plaintiffin error was bound to know; 
and this law of the City was as binding upon him (if constitutional). 
as any law enacted by the General Assembly of the State. By 
the 22d section of the 1st article of the Constitution, the General 
Assembly have power to make all Laws and Ordinances which 
they shall deem necessary and proper, for the good of the State; 
which shall not be repugnant to the Constitution. Prince, 905. 

The General Assembly, by the Act of 1825, delegated the 
authority to the Mayor and Aldermen of the City of Savannah, to 
enact the Ordinance of 1826, prohibiting the cultivation of rice 
within the prescribed limits. 

But it is said that the Acts of the General Assembly of 1825 
and 1831, and the City Ordinances of 1826 and 1848, made under 
the authority of those Acts, are unconstitutional; because they 
violate the contract between the government and its citizen, under 
which the latter is entitled to the full and uninterrupted enjoy- 
ment of his rights of property. The Mayor and Aldermen derive 
their authority to make the Ordinances in question, from the Gen- 
eral Assembly, and if the General Assembly have not the power 





SAVANNAH, JANUARY TERM, 1849. 11 


Green vs. The Mayor and Aldermen of Savannah. 








and authority to enact such laws and regulations with regard to 
the private property of the citizen, under the Federal and State 
‘Constitutions, then, the Mayor and Aldermen of the City of Sa- 
vannah cannot do so. The proposition that the citizen is entitled 
to the full, absolute and uninterrupted enjoyment of his rights of 
property, under al circumstances, cannot, for a moment, be ad- 
mitted. This vested right to his property, is not, under all cir- 
cumstances, absolute and illimitable, so as to authorise him to use 
it inany manner, when and where he pleases, regardless of the 
rights of others. The citizen may have a vested right to make 
gunpowder, and have a vested right to the same when made; but 
he has not a vested right to deposit his gunpowder in the heart of 
a populous City, in such manner as to endanger the safety and 
lives of the inhabitants of the City. The plaintiff in error has a 
vested right to his land, on Hutchinson’s Island ; but he has not a 
vested right to use it, or cultivate it, in such manner as to injure 
the health of the inhabitants of the City. No one can have a vest- 
ed right te create or continue a public nuisance, by the use of his 
property ; the fundamental principles of the social compact forbid 
it. But the plaintiff in error contends, that it has not been estab- 
lished, that the cultivation of rice by him on Hutchinson’s Island, 
did endanger the health of the inhabitants of the City. We have 
already shown, that the authority was conferred on the Mayor 
and Aldermen, to pass such Laws and Ordinances as they might 
consider fit and proper, to remove such nuisances, or causes of dis- 
ease, which might affect the citizens of the City of Savannah, or in 
any wise injure their health. The Mayor and Aldermen have al- 
ready adjudged, that the cultivation of rice, within the corporate 
limits of the City, was injurious to the health of the City, by the 
enactment of the Ordinances of 1826 and 1848. In Martin vs. 
Mott, (12 Wheat. 19,) it was held, whenever a Statute gives a dis- 
cretionary power to any person, to be exercised by him, upon his 
own opinion of certain facts, it is a sound rule of construction, that 
the Statute constitutes him the sole.and exclusive judge of the exist- 
ence of those facts. 

The principle settled in Martin vs. Mott, applies with much 
greater force to the law-making power itself, than to a single offi- 
cer of the Government. Legislative bodies judge of the exigen- 
cy upon which their laws are founded; and when they speak, 
their judgment is implied in the law itself. Stuyvesant vs.. The 
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Mayor, &c. of New York, 7 Cowen, 607. In the case before us, 
the enactment of the Ordinance is not the only evidence disclosed 
by the record, that the growing rice within the corporate limits, 
was injurious to the health of the City, and therefore a nuisance. 
The plaintiff in error, was notified to appear before the City 
Council, and show cause why his growing crop of rice should not 
be abated as a nuisance. He appeared, and showed cause by in- 
troducing testimony: Whereupon, hearing argument upon the 
law and the testimony, to show the cultivation of the rice was not 
a nuisance, the City Council overruled the showing, and ordered 
the growing rice to be destroyed. The judgment of the City 
Council, upon the question of the existence of a nuisance, within 
the corporate limits of the City, was, in our opinion, conclusive ev- 
idence of that fact. It is also insisted, that the Ordinance of 1848, 
altered and changed the remedy prescribed by the Ordinance of 
1826, to prevent the growing rice within the corporate limits of 
the City ; that when the plaintiff in error planted his rice, the only 
penalty which he incurred, was, that he should be liable¢o pay one 
hundred dollars, for each and every day he should plant, rear or 
cultivate rice; whereas, by the Ordinance of 1848, the growing 
crop of rice is directed to be removed, and destroyed as a nuisance. 
This latter remedy, it is said, interfered with the vested rights of 
property of the plaintiff, to the rice planted by him, and destroyed 
by order of the City Council, and is void, as being repugnant to 
the fundamental law of the land. The plaintiff’s rice, as we have 
already shown, was planted by him in open violation of the Ordi- 
nance of 1826. Can the plaintiff have a vested right to his grow- 
ing crop of rice, which was planted, and growing, in open viola- 
tion of a public law of thé City? Can he be said to have a vested 
right in that which is wnlawful, and prohibited by competent au- 
thority? The additional, and more efficient remedy, prescribed 
by the Ordinance of 1848, did not divest any right of the plaintiff, 
previously acquired, to the growing crop of rice, for the rea- 
son that it was planted and growing, in open violation of a public 
law, of which he was bound to take notice. The Ordinance of 
1848, it is said, is unconstitutional, because it destroys the prop- 
erty of the citizen, for the benefit of the public, without compen- 
sation. In Young vs. McKenzie, et al. (4 Kelly, 31,) we held, that 
private property could not be taken and appropriated for the per- 
manent use of the public, without just compensation being made ; 











SAVANNAH, JANUARY TERM, 1849. 13 
Green vs. The Mayor and Aldermen of Savannah. 








but there is a wide and marked distinction, in our judgment, be- 
tween an appropriation of the private property of the citizen, to 
the permanent use of the public; and a police regulation, prescri- 
bing the manner in which the citizen shall use his private proper- 
ty, so as not to injure others. In the one case, the property is ta- 
ken by the public, and appropriated to its use; the citizen is de- 
prived of it—evicted from it. In the other, the citizen is not de- 
prived of his property ; the police law merely regulates the man- 
ner in which he shall use it, for the good of the public. The 
plaintiff in error here, is not deprived of his land, for the use of 
the public; he has not been evicted from it ; he is only restrained 
from using it in a particular manner, because such particular 
use operates as a nuisance, and is destructive of the public health. 
The sovereign power, in a community, therefore, may, and ought 
to prescribe the manner of exercising rights over property. It 
is for the better protection and enjoyment of that absolute do- 
minion, which the individual claims. The power rests on the im- 
plied right and duty of the supreme power, to protect all, by 
statutory regulations; so, that, on the whole, the benefit of all is 
promoted. Every public regulation, in a City, may, and does, in 
some sense, limit and restrict the absolute right that existed pre- 
viously ; but this is not considered as an injury; so far from it, 
the individual, as well as others, is supposed to be benefited. 
' Vanderbilt vs. Adams, 7 Cowen, 351. If it should be held, that 
the corporate authorities of the City of Savannah have not the 
Tight to regulate the use of private property in the City, so as to 
prevent its proving pernicious to the health and morals of the cit- 
izens, generally, it would strike at the very foundation of all po- 
lice regulations. Every right, from an absolute ownership in 
property, down to a mere easement, is purchased and holden, sub- 
ject to the restriction, that it shall be so exercised as not to injure 
others. Stuyvesant vs. The Mayor, &c. of New York, 7 Cowen, 
605. Baker vs. The City of Boston, 12 Pickering, 193,’4. The 
Ordinance of 1848, being a mere police regulation for the protee- 
tion of the health of the City, does not, in any way, violate the 
10th sect. of the Ist art. of the Constitution of the United States, 
which prohibits the States from passing ex post facto laws, or laws 
impairing the obligation of contracts. In Gibbons vs. Ogden, (9 
Wheaton, 1,) it was held that Inspection Laws, Quarantine Laws, 
and Health Laws, of every description, form a portion of that 
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immense mass of legislation, which embraces every thing within 
the territory of the States, not surrendered to the General Gov- 
ernment ; all of which can be most advantageously exercised by 
the States themselves. Our judgment then, is, that the Ordinan- 
ces of the City Council of Savannah, passed in January, 1826, 
and in May, 1848, are good and valid, and binding upon the plain- 
tiff in error, as police regulations of the City; and that the Mayor 
and Aldermen of the City, under the authority of the Acts of the 
General Assembly, passed in the years 1825, 1831 and 1833, had 
the power and authority to judge of and declare, the planting and 
growing of rice, within the corporate limits of the City, to be in- 
jurious to the health of the City, and a public nuisance, and to 
abate the same. 
Let the judgment of the Court below be affirmed. 





. 
No.2. Josern V. Connerat, plaintiff in error, vs. Samue. 
Go.psmiTH, defendant. 


[1.] Cohabitation and joint use of goods purchased by the wife during co- 
verture, is strong presumptive evidence of the assent of the husband, and 
of the agency of the wife in the purchase; which, however, may be 
repelled, by proof that the credit was in fact given to the wife. 

[2.] A sells goods to the wife of B, and takes her note for the amount, she 
having a separate estate, and gives her a receipt for the bill. The husband 
and wife are living together, and the goods go into their joint use and 
occupation. Held that the credit was given to the wife, and that the hus- 
band is not liable, in a suit by the creditor, for the price of the goods. 

{3.] In such a case, a parol promise by the husband to pay the debt, is void 
under the Statute of Frauds, because it isa promise to answer for the debt 
of another, and ought to be in writing. 


Certiorari to Court of Common Pleas of Savannah. Decided 
by Judge Fiemine. 


Mrs. Goldsmith, the wife of the defendant, had a considerable 
estate settled on her, to her sole and separate use. On the 14th 
of October, 1845, she purchased of the plaintiff in error sundry 
articles of household furniture, amounting to the sum of $200; 
for which amount she gave her individual note, at twelve months, 
and took the following receipt : 





SAVANNAH, JANUARY TERM, 1849. 15 


Connerat vs. Goldsmith. 


“ Received, Savannah, Oct. 14th, 1845, from Mrs. E. Gold- 
smith, her note for two hundred dollars, at twelve months, being 
in full for one sofa, one centre-table, cloth, and astral lamp, six 
mahogany chairs, one mahogany rocking-chair, one mahogany 
dining-table, one set mantel-piece lamps and one carpet. 

$200 (Signed,) J. V. CONNERAT.” 

This suit was instituted by Connerat against Goldsmith, the 
husband, upon an open account for the same articles. The de- 
fendant pleaded the general issue, and that the articles were 
bought by and for his wife; were in no way necessary for the 
family ; that the credit was given to the wife; and that her note 
had been given and received in full payment thereof. Upon the 
trial, in the Court of Common Pleas, evidence was given in of a 
promise, on the part of Goldsmith, to pay the note in a short time. 

Other evidence was introduced to show that the goods went 
into the joint occupancy of the husband and wife, and also evi- 
dence on the part of the defendant, to show that they were not 








necessary. 
Judgment was given, in the Court of Common Pleas, for the 


nlaintiff, to which a writ of certiorari was prayed to the Superior 
ourt; and, upon hearing the same, the judgment of the Com- 
m nu Pleas was reversed, and a new trial ordered. 


. o this decision of Judge Fleming, exceptions were filed, and 
error has been assigned thereon. 


S. Couen, for plaintiff in error. 


To sustain the first ground, I shall rely upon the following autho- 
rities : Prescott vs. Hubbell, McC.94. Goodman vs.Parish, 2 McC. 
259. Chastain vs. Johnson, 2 Bailey, 574. Tobey vs. Barber, 5 
John. 72, 73. Costello vs. Cave & Bradley, 2 Hill, S. C. 528, 
531. Fleming, Ross & Co. vs. Lawhorn, 2 Dudley, S. C. 360- 
362. My idea is, that taking the wife’s note is not, wnder the cir- 
cumstances, a discharge of the husband. His use of the furniture, 
his implied assent from cohabitation, and his subsequent promise, 
all unite to fix his liability. Petty vs. Anderson, 3 Bingham, 170. 
Hornbuckle vs Hornberry, 2 Starkie, 177. 2 Starkie on Evidence, 
Ed. 1830, 692. Waithman vs. Wakefield, 1 Camp. 120. Rail- 
ton vs. Hodgson, 4 Taunton, 576 n.note. Merely contracting with a 
married woman is not, per se, evidence that the contract was made 
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in reference to her separate estate. ‘Jones vs. Harris, 9 Ves. 485 

—496. In most, if not all of the cases, where the wife is regarded 
as dealing in reference to her separate estate, it will be found that 

the husband and wife were living apart, or that the articles were 

extravagant luxuries beyond the means of the husband; and no 

case can be produced, where the principle is applied to the pur- 

chase of necessary articles of furniture, which the husband receives, 

uses, and promises to pay for. The case in 9 Car. §& Payne, so 

much relied upon, has no bearing on this case. There, the pur- 

chase was of “ singing birds,” not necessaries, to an amount far 

beyond the husband’s ability to pay, and no ratification of the act, 

by a promise to pay. 

In addition, I shall refer to, and rely upon Seaton vs. Benedict, 

2 Smith’s Leading Cases, 279, and the notes appended thereto. Clif- 

ford vs. Laton, 3 Car. & Payne, 15, reported in 14 Eng. Com. Law 
Rep. 188. Rennick vs. Fickling, 5 B. Munroe, 166. Graham on 

New Trials, 362. Walter vs. Smith, 4 Dall.389. Lane vs. Iron- 

monger, 13 Meeson & Welsby, 368. 2 Smith’s Leading Cases, 365. 


Luioyp & Owens, for defendant. 


1. Where any individual sells goods to a feme covert, and gives the 
credit to her, her husband will not be liable to pay for such goods, 
even though he see her in possession of them, and though it be not 
proved for defendant that such goods were not necessaries, 5 
Taunton, 355. 3 Camp. 22. 1 Carr. & P. 16, et nota. 2 Hill, 
S.C. R. p. 335. 9 Carr. & P. 643. 

2. The acts of the wife bind the husband alone upon the ground 
of agency. Where the husband is bound by the acts of the wife, 
the law must infer an agency, before they can bind him. Fitz. 
N. B. 277. 2 Smith’s §c. 304, 11,12. 34 Eng. C. L. R. p. 435, 
508, 505. 28 Eng. C. L. R. 271. 

3. Where a married woman, having separate property, gives 
her individual note, the law presumes an intention, on her part, to 
charge her separate estate, and the parties are presumed to have 
contracted with regard thereto. 2 Vesey, Sr.193. 1 Vesey, Jr. 
46. 1 Brown, 16. 17 Vesey, 365. 17 John.548. 1 Kelly, 389. 
2 Story Eq. Jur. §1401. 

A promise to pay the debt of another, for which that other re- 
mains liable, must be in writing, to satisfy the Statute of Frauds. 
Salkeld, 27. : 
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And further, the furniture purchased, was Mrs. Goldsmith’s; 
she might have disposed of it as she pleased, and therefore, the 
promise of Goldsmith was nudum pactum. 1 Vesey, Sr. p. 49. 

Where the wife acts as the agent of the husband, she acts as any 
other agent for a principal; and ifthe person with whom she 
deals, elects to give the credit to her, he cannot change his mind 
and charge the husband. 1 C. & P. 16, et nota. 

If Goldsmith was the principal in the transaction, then the note 
of Mrs. Goldsmith, a third person, taken at the time, without Gold- 
smith’s indorsement, and a receipt in full given, was payment.— 
11 John. 409. 15 John. 241. 


By the Court—Nisszet, J. delivering the opinion. 


A married woman has no authority, by virtue of the marriage, 
to bind her husband by her contracts. She may bind him for ne- 
cessaries, and her power to do so, rests upon the idea, that her con- 
tracts for them are made with his assent, expressed or implied— 
so far as she can bind him, she is regarded as his agent. And 
when her contracts are for necessaries, suitable to her degree and 
condition, and she is living with her husband, she jis his agent, pos- 
sessed of a general and presumed authority, arising from his duty 
and liability to provide for her and his children. Such contracts 
are his, not her’s. With respect to other contracts, she is not his 
agent, unless his authority be expressly proven. For these gen- 
eral principles, see Emmet vs. Norton, 8 C. §& P. 506. Manly vs. 
Scott, 1 Mod. R.125. Montague vs. Benedict, 3 B. & C. 631.— 
5 D. & R. 532, S.C. Ethering vs. Panott, 2 Ld. Raym. 1006. 
Chitty on Contracts, 160, 161. 

[1.] Cohabitation is strong presumptive evidence of the hus- 
band’s assent to agreements made by her, for the supply of goods 
for herself and her husband’s household, during their cohabitation. 
In this case, the husband and wife were living together—the fur- 
niture was put to their joint use—it was brought to the house by 
his assent, so far as is apparent, and certainly with his knowledge. 
Subsequently, he signified his assent to the bringing of the furni- 
ture to the house, and to the family use of it, by a verbal promise 
to pay for it. From these facts, it is assumed by the plaintiff in 
error, that he is liable to pay for the furniture. I apprehend the 
error into which counsel for the plaintiff has fallen, consists in the 

VOL. VI. 3 
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assumption that cohabitation, knowledge of the purchase, and the 
joint use of the furniture, is conclusive of the husband’s liability. 
From these facts, he insists that the husband’s assent is necessarily 
presumed, and that the wife acting in the purchase as his agent, 
he is originally bound. Now, although the wife may bind her 
husband for necessaries; yet, she does not bind him, when the credit 
as given to her. And although cohabitation, joint use, &c. are 
strong presumptions, going to show his assent, yet they are only 
presumptions which may be rebutted by proof that the credit was 
given to the wife, and not to the husband. And just here, upon this 
question, whether the credit was given to the wife or not, this 
case turns. Inthe absence of all proof that the credit was given 
to the wife, I concede that where a husband is living in the same 
house with his wife, he is liable, without more, for the goods which 
he permits her to receive there and use. She is considered his 
agent, and the law implies a promise, on his part, to pay for them. 
If, however, it is clear that the credit was given to the wife, the 
presumption of assent, from these facts, goes for nothing ; the hus- 
band is not liable, and the creditor must look to the wife as he 
may. In Montague vs. Bennett, Bayley, J. said—* Cohabitation 
is presumptive evidence of the assent of the husband, but it may 
be rebutted by contrary evidence; and when such assent is 
proved, the wife is the agent of the husband, duly authorized.” 
3 Barn. & Cress. 631. 

« But even cohabitation, (says Mr. Chitty,) and a knowledge, 
on the part of the husband, that his wife has contracted for goods, 
are only presumptive, not conclusive of his assent, and consequent 
liability. The presumption may be repelled by circumstances, 
evincing that the tradesman gave credit solely to the wife; and if 
the Jury find that to be the fact, he is not liable.” Chitty on Con- 
tracts, 163. In Metcalf vs. Shaw, the defendant and his wife 
were living together; there was no evidence that he had any 
knowledge of the dealings of his wife with the plaintiff; the goods 
in question, were ordered by the wife alone, and she gave her own 
note to the plaintiff, for the amount of the purchase. The action 
was brought by the creditor against the husband, for the price of 
the goods. Ld. Ellenborough held, that “the action, clearly, can- 
not be maintained on the note, as the wife had no authority, gen- 
eral or special, from her husband, as his agent, to make it; and I 
' think he is not liable for any part of the goods, on this plain 
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ground, that they were not supplied on his credit, and the plain- 
tiff looked to the wife, alone, for payment. The credit was given 
to the wife, and not to the husband.” 3 Camp. 22. This case 
not only proves the general proposition I have stated, but also, 
that when anote is given by the wife, that fact is conclusive that the 
credit was given to the wife. In this particular, it is the case at 
this bar. In Bently vs. Griffin, the action was brought against the 
husband, for articles of dress bought by his wife, of plaintiff. 
They had debited the wife, in their books, for the amount. Hus- 
band and wife lived together. Plaintiff had been paid for part of 
their bill, by bills drawn on the husband, and accepted by his 
wife, she signing her initials. The husband had seen his wife 
wear a part of the articles bought. The bills which the wife had 
accepted, in part payment, were paid by her. Heath, J. said— 
« At the time of the trial, I told the Jury, that there was strong 
evidence to show that the plaintiff gave credit to the wife, and 
not to the husband, in the three bills being accepted and paid by 
the wife, and in the wife telling the servant to carry away the 
dresses, when brought home. I was much dissatisfied with the 
verdict.” Chambers, J. said—“It is clear, that the verdict is 
grossly wrong,” &c. 

Dallas, J. said— The question is, whether the general liabil- 
ity of the husband, is not repelled by the circumstances, which 
show that the credit was given to the wife. I think, most clear- 
ly, that the credit was given to the wife, and that the husband is 
liable for no part of these charges.” 5 Taunt. 357, 358. Here, 
again, accepting a bill by the wife, is recognised as strong evi- 
dence, to show that the credit was given to the wife. 

In Holt vs. Brien, Holroyd, J. said—* If a husband supplies his 
wife with money, sufficient for the purchase ef necessaries, he is 
not liable for any debt contracted by her, for necessaries, to a par- 
ty who has notice ofthe allowance. Here, the plaintiffhad express 
notice of that fact, and trusted the wife, on her own promise to 
pay, out of her quarterly allowance; and although that was not 
binding, in point of law, on her, still, it shows that the credit was 
given expressly to the wife ; in which case, the husband is not li- 
able,” &c. 4 Barn. & Ald. 253. See, also, Taylor vs. Brittain, 1 
C. & P.16,note. Legitt vs. Reed, idem, and Atkins vs. Carwood, 
7 C. & P.760. 

The case of Moses vs. Fogartie, is, in its facts, like this—a note 
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being given by the wife, for the debt, husband and wife living to- 
gether. Harper, J. said—“TI think it evident, from the circum- 
stances of plaintiff taking Mrs. Fogartie’s note, that he furnished 
the goods on her credit, and not on her husband’s. In Bently vs. 
Griffin, 5 Taunt. 356, the plaintiff furnished articles of dress, to 
the wife, and charged them to her, on his books. He drew some 
bills of exchange on her husband, which were accepted, and part- 
ly paid by the wife. The Jury, having found for the plaintiff, a 
new trial was granted, on the ground, that the articles were not 
furnished on the credit of the husband. The case of Metcalf vs. 
Shaw, is almost exactly in point tothe present. From the circum- 
stance of plaintiff’s having taken the wife’s note, Lord Ellenbo- 
rough held it conclusive, that the goods were not furnished on the 
husband’s credit, but that the plaintiff looked to the wife alone.” 
2 Mill’s S. C. R. 335, 336. 
[2.] In the case before us, the plaintiff gave to the wife a receipt 
Sor the bill of furniture, and took her note for it; and farther, she 
had a very considerable separate estate. From the authorities re- 
ferred to, we think it clear, that the credit was given to the wife, 
and that the husband is not originally liable. 

The idea of agency is precluded in this case, on another ground. 
The wife had a separate estate, and the contract was made with 
her. It was competent for her to contract, so as to bind her sep- 
arate estate. She did so contract. We have a right to infer, that 
the plaintiff contracted with her, as a feme covert, having a separate 
estate, and as to that estate, a feme sole. She was, therefore, the 
principal in the contract, and ex vi termint, nobody’s agent. The 
doctrine, therefore, of ratification, has no application to this case. 

{3.] If the husband made a promise to pay this debt, it being a 
promise to answer for the debt of another, and not being in wri- 
ting, it is void, under the 4th section of the Statute of Frauds. 
The plaintiff is not remediless—by taking the proper steps, he may 
recover the note out of the separate estate of the wife. 


Let the judgment be affirmed. 
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_ No. 3—Euiza J. Marri, plaintiff in error, 7s. Roserr M. 
Broacu, executor, and Racuet Broacu, executrix of Geo. 
Broach, deceased, defendants. 


[1.] The 17th section of the 1st art. of the State Constitution, inhibiting the 
passage of any law, by the Legislature, containing any matter different 
from what is expressed in the title, does not require that the title should set 
forth a synopsis of the entire Act. 

{2.] Where the title specifies some of the objects for which the Statute was 
passed, and contains this general clause—“ And for other purposes therein 
contained,” portions of the Act not specially indicated in the title, are, nev- 
ertheless, good, under this general clause. 

[3.] Where letters testamentary, have been revoked under the Act of 1834, 
on account of the birth of a posthumous child, and an intestacy declared, 
neither by the Common nor Statute Law of England, nor the Acts of our own 
Legislature, can the newly appointed administrator be madea party defend- 
ant to a suit pending against the removed executor. 

[4.] An acknowledgment, or promise, to take a case out of the Statute of Lim- 
itations, must specify, or plainly refer to the particular debt, or demand, or 
cause of action, which is sought to be revived. 

[5.] Where there is any dispute, as to the facts which go to prove the making 
of a new promise, then, whether a sufficient acknowledgment, or promise, 
has been made, to take the case out of the Statute, is a mixed question of 
Law and fact, to be passed upon by the Jury ; but where the facts are undis- 
puted, it is for the Court to determine whether they take the case out of the 
Statute or not. 

[6.] A promise to pay a debt, barred by the Statute, constitutes a new cause 
of action which, a party seeking to avail himself of, must declare upon, in 
the words in which it was made, or according to its legal effect. The old 
debt is regarded as the consideration, which supports the promise ; and in 
declaring, must be set out as the inducement to it. 


Assumpsit, &c.in Pulaski Superior Court. Tried before Judge 
Scarsoroveu, October Term, 1848. 


John Martin died testate, and his will was duly proven, and 
George Walker qualified as executor under the same. Suit was 
brought against him, as such. The birth of a posthumous child, 
revoked the said will, which was so declared by the proper Court, 
and the letters testamentary to Walker, annulled. Eliza Martin, 
having qualified as administratrix, a scire facias issued, to make 
her a party defendant to the said suit; to which she pleaded, that 
she should not be made a party to the said suit in Pulaski Coun- 
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ty, “ because, she says that there is no privity in Law, between 
said George Walker, as executor of said will, and herself, as ad- 
ministratrix. And because, said John Martin died in Bibb County, 
where her letters were granted, and where she resided at the time 
of the service of said scire facias, and still resides.” At the Sep- 
tember Term, 1848, of said Court, the Court overruled the sev- 
eral pleas, and ordered the said administratrix to be made a party. 

The case was called in its order, and the parties proceeded to 
trial, upon the three pleas of—Non-Assumpsit, Payment and the 
Statute of Limitations. 

The following is the account sued upon: 


Mr. John Martin, Dr. 
To George Broach. 
1833. Nov. 1. To 1 two-horse wagon, $70 00 
as " To purchase price of negro, Mary, 150 00 
1835. May 10. To ten bales cotton, (say 3500 Ibs. 560 00 
at 16 cts. per lb. 
1836. Feb. 9. To proceeds James C. Averey’s note, 485 00 
« Dec. 2. To cash received for sale of negro 
> 1700 00 
man, Peter, 
6 To 1 beef cow, 20 00 
“ To 20 bushels corn, $1 per bushel, 20 00 
May 10. Cash received of Robert Martin, on 
500 00 
sale of my cotton, 
April 16. Cash received from Benjamin Lettle, . 118 46 
on sale lot of my cotton, 
Cash advanced per contract, 1500 00 
Cash collected on a note in my favor, 30 00 
of Mathis D. Cannon, 
“Dec. 27. 50 bushels corn, at $1 per bushel, _ 50 00 


$5203 46 


The plaintiff proposed to prove, by one Hardy Morris, a sub- 
sequent promise, by the intestate of the defendant, to pay the 
amount sued for, after the bar of the Statute of Limitations had 
attached ; to which defendant, by her counsel, objected, because 
the declaration in the case contained no count upon any new 
promise or acknowledgment, by Martin, nor averment of any 
kind, in the pleadings, so as to authorize the introduction of the 
testimony ; which objection was overruled by the Court, and the 
testimony admitted. 

Morris testified, that he “met Martin on Cotton Avenue, Ma- 
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con, in February before he died, who had business in the Court 
of Ordinary, Jones County, and asked witness what time the 
Court of Ordinary sat—said he wanted to go over to Jones, by 1st 
March thereafter, and wanted to settle up the business with 
George Broach; witness remarked to Martin, he ought to do so, 
and pay him the money—for old man Broach was in need of mo- 
ney. Martin said he would do so, for he promised his sister to go 
over and do so. Knew of no other matters between the parties, 
except those involved in this suit.” 

The plaintiff offered, in evidence, a receipt of John Martin, da- 
ted the 3d of February, 1836, for James C. Averey’s note, dated 
9th February, 1836. Also, a receipt, dated 16th April, 1838, for 
$118 46, of Benj. Lettle, on account of George Broach’s cotton. 
Also, $500 of Robert Martin, on account of cotton; to which de- 
fendant’s counsel objected, because they were barred by the Statute 
of Limitations, before the commencement of the suit ; which ob- 
jection the Court overruled. 

The testimony being closed, the counsel for defendant requested 
the Court to charge the Jury— 

1. That there is no evidence, or testimony, in this case, go- 
ing to show, that either the plaintiff’s testator, or John Martin, de- 
fendant’s intestate, were merchants, or persons engaged in the 
trade of merchandize, or factors, or servants; all the items of the 
account, are therefore not taken out of the Statute of Limitations, 
by the proof of one on which the Statute had not attached. 

2. That after an account, or demand, has been barred by the 
Statute of Limitations, that any acknowledgment to remove the 
bar, or take the case out of the Statute, should contain a direct 
and unqualified admission of a previous subsisting debt, due to 
George Broach, which he was liable and willing to pay. 

3. That a promise to pay, in order to take the case out of the 
Statute of Limitations, must be proved, in a clear and explicit 
manner, and the promise must be, in its terms, unequivocal and 
determinate. 

The Court charged the Jury, among other things, that “ The 
Statute of Limitations does not constitute an absolute or total bar 
to the action. It only suspends the remedy, after the lapse of the 
statutory time, until the justness of the original demand is ac- 
knowledged, or a new promise to pay is made, which revives the 
remedy. 
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“TI take the law to be this: that a debt, barred by the Statute 
of Limitations, may be revived by a new promise ; that such pro- 
mise is express or implied; that an implied promise is created 


from a clear, positive aud unqualified admission of the justness of the 
debt, or demand sued for.” “ The acknowledgment which is sufhi- 
cient to take the case out of the Statute of Limitations, is a clear, pos- 
itive, unequivocal and determinate admission of the original justness 
of the particular debt, or demand sued for, and that the same is 


still due, or has not been paid. When such an acknowledgment 
is proved, to the satisfaction of the Jury, then, a new promise is 
implied, springing out of, and supported by, the original conside- 
ration, and the remedy revived.” 

The Jury found a verdict for the plaintiff; whereupon, counsel 
for the defendant moved the Court for a new trial. 

1. For, that the verdict is contrary to law. 

2. For, that it is contrary to evidence, and without sufficient 
evidence. 

3. Because, the Jury have found, contrary to the charge of the 
Court, and in disregard of its instruction, as to what was sufficient 
to constitute a sufficient acknowledgment. and promise, to take a 
demand without the operation of the Statute, where it had at- 
tached. 

4. Because the Court erred in allowing plaintiff to introduce ev- 
idence of a new promise, by Martin, to take the case out of the 
Statute of Limitations, when there was no count or allegation in 
plaintiff’s declaration, under which said evidence could be re- 
ceived. 

5. Because the Court erred in charging the Jury, that they 
might find for the plaintiff, if they believed, from the evidence, 
that Martin had made a clear, positive, unequivocal and determi- 
nate admission of the original justness of the particular debt, or 
demand sued for; and that the same is still due, and had not been 
paid, when there was no evidence from which the Jury could 
draw such a conclusion, or inference, or ought to have been per- 
mitted to draw one. 

Which motion for a new trial, was refused by the Court. 

All of which rulings and decisions of the Court, were severally 
assigned to be erroneous. 


I. L. Harris and C. B. Cote, for plaintiff in error. 
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Powers, Bamsey & Buaxe, for defendants. 


I, L. Harris, for plaintiff in error; submitted the following 


points and authorities : 


No privity at Common Law, between administratrix and execu- 
tor. 1 Kelly, Hardwick’s case. 2 Kelly, Broach vs. Walker. 

For definition of privity, see Greenleaf’s Ev. 220. 1 Taunt. 
141. Tomlin’s Law Dic. It consists in the transmission of same 
duties and powers. 

The Acts of 1810 and 1821, do not change the common princi- 
ple. This is a casus omissus, which the Court cannot supply. 1 
Term R. 52. Dwarris on Statutes, 70. 

Incompetency of Morris. 

Error in admission of testimony, as to new promise, without a 
count in declaration, to support it. Aycourt vs. Cross, 3 Bing. 
329, 365. 11 Eng. Comnton Law. Also, Miller vs. McIntire, 
6 Peters, 64. 

Error in not giving instructions prayed. Law vs. Morrel, 6 
Wend. 268. Powers vs. McFerron, 2 Serg. & Rawle, 44. 7 
Cranch, 506. Elling vs. Bank U. S. 11 Wheat.'75. Graham on 
New Trials, 270. Bradstreet vs. Huntington, 5 Peters, 402. 

Itis error to leave matter of law to the Jury, as matters of 
fact. 2 Serg. & Rawle, 415. 

So, also, to submit a mixed question of law and fact to the Ju- 
ry. Graham on New Trials, 270. Clarke vs. Dutcher, 9 Cowen, 
674, 530. 

So, also, to declare a question of law, to be a question of fact. 
U. S. vs. Carlton, 1 Gall. 400. 

So, also, when there is no evidence to prove a particular fact, 
for the Court not so to instruct the Jury, when required. Gireen- 
leaf vs. Birth, 9 Peters, 292. 

Examine the words relied on, to establish a promise—the 
word settle does not mean to pay, in any one of its senses. 

No promise is made, to pay any fixed or determinate debt, or 
sum of money. This is essential, according to Stafford vs. Bryan, 
3 Wend. Bell vs. Morrison, 1 Peters. Moore vs. Bank of Co- 
lumbia, 2 Peters. 

The case of Bell § Morrison, (1 Peters,) if law, and it is be- 
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lieved to be, shows that the Court, throughout its charge, erred, 
and that it submitted questions to the Jury, which should have 


been decided by it. 
S. T. Batvey, for defendant, contended— 


1st. That under a fair and equitable construction of the Acts of 
1810 and 1821, the plaintiff in error was properly made a party, 
and cited—Dwarris, 618, 704, 718, to 721. 6 B. & C. 178. 8&8 
Ib. 104. 15 Serg. § Rawle, 39. 

2d. That the promise proved, is sufficient to take the case out 
of the Statute of Limitations, and cited 4 Pick. 110. 3 McCord, 
552. 4 1b. 215. 2 Nott & McC.60. 3 Conn. 370. 6 N.H. RB. 
367. 1 Esp. Ca. 435. 32 E. Com. Law, 366. 4 Mason, 457. 
4 Porter, 223. 1 Har. & Gill, 204. 2 Green. Ev. §441. 5 C. 
Law, 245. 

Whether the promise removes the bar, is a question for the 
Jury. 8 Eng. Com. Law, 318, 501. 32 1.366. 11 16.59. 2 
T. R. 760. 3 .N. H.R. 467. Chit. Cont. 818. 2 Greenleaf’s 
Ev. §442., 

3d. A new promise need not be pleaded. 3 Conn. R.131. 1 
Har. & Gill, 204. 4 Wash. C. €.149. 3 Ib. 404. Chit. Cont. 


821, note. 


C. B. Cots, in conclusion, for plaintiff in error, contended— 


Ist. That the suit abated, and the Acts of 1810 and 1821, con- 
strued according to the meaning of their words, which are plain 
and unambiguous, do not authorize the plaintiff in error to be 
made a party, and cited—1 Term, 52. 6 Barn. & Cress. 475, 712. 
7 Ib. 560. 4 Nev. & Man. 460. 8 B. & C.104,160. 10 Jb. 520. 
17 Wend. 304. 21 Ib. 211. 7 Cranch, 52. Dwarris, 44. 6 
Mod. 143. 1 Wash. C. C. R. 463. 

2d. A casus omissus cannot be supplied by construction. 
Dwarris, 53. 1 Term, 52. 6 East, 514. 

3d. The new promise was no where alleged, and the acknowl- 
edgment proved, was not sufficient, and cited—1 Peters, 362. 6 
Jb.151. 12 Ib. 332. 2 Saund. 127, and note c. 2 Greenl. Ev. 
354. 3 Wend. 532. 9 Ib. 293. 2 Paige Ch. 45. ; 

One item within the Statute, will not draw to it, items barred. 
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8 Pick. 187. 6 Ib. 362. 5 Cranch, 15. 7 Ib. 350. 5 Mason, 
505. 1 Hill’s S. C. R. 202. 2 Greenl. Ev. 360. 


By the Court—Lumrxw, J. delivering the opinion. 


The first question to be considered, is, was Mrs. Martin, as the 
administratrix generally, of the estate of John Martin, deceased, 
such a successor to George Walker, who qualified as executor 
upon the will of said deceased, but whose letters testamentary 
were revoked, and the will set aside, on account of the birth of a 
posthumous child, as that she could be made a party to the suit, 
pending against Walker, as executor, at the instance of the estate 
of George Broach, deceased ? 

It is clear, that this could not be done at Common Law, or un- 
der the Statutes of 17 Car. II, or, 1 Jac. II, for want of privity of 
representation. Do the Acts of 1810 or 1821, either or both of 
them, make provision for this case ? 

[1.] It is suggested, by counsel for the plaintiff in error, that 
these Acts contravene the 17th section of the 1st article of the 
Constitution of the State, which inhibits the passage of any law, 
or ordinance, containing any matter different from what is ex- 
pressed in the title thereof. Prince, 904. The or’gia and his 
tory of this singular provision, are given in the case of The Mayor 
and Aldermen of the City of Savannah, and others, vs. The State 
of Georgia, &c. 4 Georgia R.26. This clause doesnot require that 
the title should contain a synopsis of the Law, but that the Act 
[2.] should contain no matter variant from the title. Now, the 
titles to each of these Statutes, after enumerating certain objects 
for which they were passed, adds, “ And for other purposes therein 
mentioned.” This was sufficient to prevent surprise—to induce 
the members, either to call for the reading of the whole of the 
bill, or to look into it, during its progress through the Legislature. 

Having disposed of this preliminary objection, we will pro- 
ceed to an examination of the Statutes. 

[3.] The Act of 1810, declares that “the Court of Ordinary 
shall have power and authority, upon complaint made, and cause 
shown, by any security of any administrator or guardian, that his 
principal is mismanaging his estate, upon which he is the admin- 
istrator or guardian, to pass an order requiring such administra- 
tor or guardian, to show cause, if any they have, at the next term, 
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why such security should not be discharged from his securityship, 
and such administrator or guardian, compelled to give new se- 
curity, or their administration or guardianship be revoked, as to 
the said Court shall seem expedient; and upon the revocation of 
such administration, or upon the revocation of any letters testa- 
mentary, as provided by law, and granting administration, de bonis 
non, suits brought by, or against, the former administrator, shall 
not, for this cause, be abated; but the removal of such adminis- 
trator or executor, being suggested on record, a scire facias may 
issue, to make such administrator, de bonis non, a party, at any 
time after the granting of such letters, de bonis non. Prince, 241. 

The Act of 1821, is declaratory of the Act of 1810, doubts hav- 
ing arisen as to its proper construction. It says—“ That from 
and after the passage of this Act, when the Court of Ordinary 
shall know, or be informed that any such guardian, executor or 
administrator, shall waste, or in any manner mismanage the es- 
tate of such orphan, or deceased person, or does not take due care 
of the education and maintenance of such orphan, or deceased 
person (!!!) according to his, her or their circumstances ; or where 
such guardian, executor or administrator, or his, her or their se- 
curities, are likely to become insolvent ; or where such executor, 
administrator or guardian, shall fail to make returns within the 
terms prescribed by law—particularly, where no inventory or 
appraisement shall have been made and returned, in terms of the 
law—said Court are hereby required to order a rule to be served 
on such guardian, executor or administrator, so in default, re- 
turnable to the next regular term of said Court after the passing” 
the same; and upon return of said rule being served, the Court 
shall proceed to investigate all the actings and doings of said guar- 
dian, executor or administrator, (as the case may be,) and may, 
and are hereby authorised and empowered to revoke the trust 
confided to him, her or them, or pass such other, or further or- 
der, as said Court may think expedient and fit for the better man- 
aging and securing such estate, and educating and maintaining such 
orphan; and upon the revocation of such letters testamentary, let- 
ters of administratorship, or guardianship, writs, by or against 
either, shall not, for this cause, abate; but the removal being 
suggested of record, a scire facias may issue, to make the succes- 
sor of such removed person a party, at any time after the appoint- 
ment and qualification.”” Prince, 245, 6. 
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It will be discovered that the Act of 1810 makes provision for 
the appointment of a successor, “ upon the revocation of any let- 
ters testamentary, as provided by law.” And this clause would, 
of itself, be sufficiently broad to embrace this case; for here, the 
letters testamentary of Walker were revoked, as provided for by 
law, viz: under the Statute of 1834, requiring the Court of Ordi- 
nary to declare an intestacy, in certain cases. Prince, 454. Yet 
the whole Statute must be taken together. And the fatal defect 
is, that in conclusion, as will be seen by its careful perusal, it re- 
stricts the appointment of a successor to an administrator, de bo- 
nis non. And Mrs. Martin, who was made a party defendant, by 
order of the Court, is neither in form, according to her letters, 
nor in fact, an administratrix, de bonis non, of her deceased hus- 
band. On the contrary, she is, to all intents and purposes, an 
original administratrix, generally, on this now intestate estate, be- 
tween whom and Walker, the late executor, there is no privity. 

When this cause was up before, the query was propounded 
by the Judge, who delivered the opinion of the Court, whether 
the Act of 1821 would not reach the present case? 2 Kelly, 439. 
We are now satisfied that it does not. For, while it authorizes 
the successor of a removed executor to be made a party by scire 
Jfacias, and might, therefore, in terms, apply to Mrs. Martin ; yet, 
it is qualified and restrained, by referring to the successors of de- 
faulting executors and administrators, and such as were removed 
for some breach of trust, or official misconduct ; whereas, Walk- 
er’s letters were recalled for no delinquency on his part, but 

*the will itself was set aside, and an intestacy declared, there be- 
ing an after-born child, for which no provision was made. 

It is no doubt the policy of the law, to prevent delay and ex- 
pense in the administration of justice. And to secure this most 
desirable end, we might feel disposed to put a liberal construction 
upon the Statutes which have been invoked in this discussion, 
and to hold that, although the Act of 1810 mentions suits only, 
‘‘brought by, or against, the former administrator,” yet it shall 
apply to executors likewise. But we entertain great doubt, wheth- 
er, upon principle, the administratrix in this case, should be made 
a party to the suit hitherto pending against the executor. Suf- 
fice it to say, however, that there is no authority of law to war- 
rant it. 

[4.] Was the case properly submitted to the Jury, by the pre- 
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siding Judge? There must be a clear and unequivocal acknowl- 
edgment of the debt, to take the case out of the Statute of Limi- 
tations. No set form of words are required for the purpose. It 
may be inferred from facts, without words; as, for instance, the 
payment of a part of the debt, or giving security for the whole, or 
a part thereof, within the period limited by the Statute. But what- 
ever acknowledgment is relied on, in order to create an implied 
promise, it should show that the party considered himself liable 
to pay, at the time of making it. Was, then, the conversation be- 
tween John Martin and Hardy Morris, the witness, sufficient to 
take the case out of the Statute? What was that conversation, 
as testified to? Martin expressed a desire to settle with Broach ; 
Morris replied, that he ought, and to pay the money, for that 
Broach was needy; Martin declared that he would, having pro- 
mised his sister, (Broach’s wife,) to do so. 

It will be borne in mind, that the account sued, consists of a 
great variety of items, beginning in 1833, and continuing down to 
December, 1839; and in their character, wholly disconnected ; as, 
for the sale of property and produce, cash advanced, money col- 
lected, &c. amounting, altogether, to $5,203 46. Did the promise 
to settle, apply to the whole, or a part only, of this indebtedness ? 
And if the latter, to which particular items? To take the case 
out of the Statute, the acknowledgment must clearly refer to the 
very debt in question between the parties. 

Says Mr. Justice Sutherland, in delivering the opinion of the 
Court, in Stafford vs. Bryan, (3 Wend. 535,) “ It will be observed 
that neither of the witnesses pretend that the note in question, or’ 
any note, was mentioned by the defendant, or expressly alluded 
to, by him. He only admitted, in general terms, that he owed the 
plaintiff a large sum of money, without specifying how. The 
evidence shows that there was, at the time, an unliquidated ac- 
count, of long standing, and to a considerable amount, between the 
parties, to which the defendant may have referred, if indeed, he 
made the declaration imputed to him. An acknowledgment 
which is to have the effect of taking a stale demand out of the op- 
eration of the Statute of Limitations, ought to be clear and expli- 
cit, in relation to the subject, or demand, to which it refers.” 

And to the same effect, in Lockhart vs. Eaves, (Dudley's S. 
C. R. 321,) Judge Butler said—* From the whole complexion 
of this case, it is not one which deserves the countenance and fa- 
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vor of the Court. It is founded on a stale demand. The ac- 
knowledgment and promises made by the intestate, in 1833, were 
not sufficient to obviate the operation ofthe Statute, and to impose 
a new obligation, without specifying some particular demand, or 
cause of action, intended to be renewed, or created by them. 
This may be done, as well by satisfactory reference, as by ex- 
plicit terms. In neither of these ways did the intestate indicate 
the particular demand, which, it was said, he assumed to pay. 
The acknowledgment imposing the obligation, should also have 
showed the demand upon which it was founded, so that the Court 
might have pronounced upon its effect and validity.” 

We are of the opinion, that the acknowledgment in the present 
case, was not sufficient to obviate the Statute of Limitations, in- 
asmuch as it failed to specify, or plainly to refer to any particular 
demand, or cause of action, to be renewed or created by it. 

[5.] What, then, was the duty of the Court, under the circum- 
stances? The rule we take to be this—where there is any dis- 
pute, as to the facts which go to prove the making of a new prom- 
ise, then, whether a sufficient acknowledgment, or promise, has 
been made, to take the case out of the Statute, is a mixed ques- 
tion of law and fact, to be passed upon by the Jury. But when 
the facts are undisputed, it is for the Court to determine whether 
they take the case out of the Statute, or not. Graham on New 
Trials, 271. 9 Cowen,674. 15 Vermont, 563. 

Here, it is not denied that Martin made the statement relied 
upon as evidence of the acknowledgment of the debt. Whether, 
therefore, it amounted to a sufficient acknowledgment, or not, was 
an unmixed question of law, and should not have been referred to 
the Jury, to be determined by them. 

[6.] But in the third, and last place, we are called on to con- 
sider, and settle, one of the most vexed questions in the books, 
and one of great importance to the profession and the country— 
viz: is the old debt, or the new promise, the cause of action ? 
Were I disposed to be laconic, I might content myself, by sug- 
gesting that this Court considers and adjudges, that the Statute of 
Limitations 7s an Act of the Legislature, and as such, ought to be 
carried fully into effect. It will be expected, however, that we 
should submit, more at large, the reasons which have conducted us 
to the conclusion that the suit and recovery must be on the new 
promise, and not on the o/d debt. 





32 SUPREME COURT OF GEORGIA. 


Martin vs. Broach and others. 








In the first place, it is abundantly sustained by the most respec- 
table authority. 

Chief Justice Marshall, in Wetzell vs. Bussard, (11 Wheat. 
314,) remarks that, “‘ some of the American cases proceed on the 
idea of a new promise, for which the ancient debt is a sufficient 
consideration ; and this is a distinction of great importance, where 
the acknowledgment is connected with any thing required of the 
defendant.” 

Mr. Justice McLean, in Ames & Ames vs. Le Rue, (2 McLean’s 
R. 216,) says—“ The Statute of Michigan does bar all the remedy 
upon the special contract. Since the breach of the contract, and 
before the commencement of this suit, the limitation of the Statute 
has run, and consequently, the bar is complete The spe- 
cial contract, in regard to the sale of the machine, is properly 
shown as the consideration of the express promise. . . . And we 
think the plaintiffs have a right to recover, on the express assump- 
sit, since which, the Statute has not run, and that the whole cir- 
cumstances of the case may be gone into, to show the amount 


due.” 


I would observe, that the opinion, that the Statute of Michigan 
“ does bar all remedies upon the special contract”—that is, the 
original liability—is not founded upon the peculiar phraseology of 
the Statute of that State, but upon general principles, as willappear 
by reference to the Act itself. It simply declares that, “all ac- 
tions of debt, founded on contracts not under seal ; and all actions 
of assumpsit, or on the case, founded on any contract or liability, 
express or implied, shall be commenced in two years next after 
the cause of action shall accrue, and not afterwards. Ang. on 
Limit. 2 Ed. Appendix, CXX VII. 

Spencer, J.in delivering the opinion of the Supreme Court, in 
Sands vs. Gelston, (15 Johns. 519,) says—“ The Statute of Limita- 
tions is the law of the land ; and, as has been frequently observed, 
was intendéd as a shield against stale and dormant demands, un- 
der the benign supposition that the party may have lost the evi- 
dence necessary to his defence, by the lapse of time. I could 
never see the difference, as regards the revival of a debt, between 
one barred by the Statute of Limitations, and one from which 
the debtor has been discharged, under the Bankrupt, or Insol- 
vent Laws. The remedy is equally gone, in both cases. The 
Statute of Limitations requires all actions, on contract, to becom- 
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menced within six years next after the cause of such action ac- 
crued, and not after. The remedy being suspended after six 
years, there yet exists a moral duty, on the part of the debtor, to 
pay the debt; and, accordingly, a promise to pay a debt not ex- 
tinguished, but to which the remedy is lost, is a valid promise, and 
may be enforced, on the ground of the pre-existing moral duty. 
There is, then, no substantial difference between a debt barred 
by the Statute of Limitations, and a debt from the payment of 
which the debtor is exonerated, by a discharge under a Bank- 
rupt or Insolvent Act. Both of them rest on the same principle. 

Since the argument of this case, I have had the good fortune to find 
a decision, from the Court of Appeals of our next-door neighbor, 
so full and so satisfactory, that I shall gladly avail myself of it, to 
save much useless labor. And I do this the more willingly, as 
the opinion of the Court was delivered by that eminent jurist, and 
most excellent man, Judge O’ Neall, of whom it may be justly 
said, that his official worth would be more highly appreciated, 
were it not, in some degree, obscured by his private virtues. 

“In deciding upon the Statute,” say the Court, “ no mere rule 
can be more universal, than that it is the duty of the Courts to 
expound it asitis, and notas we mightthinkitshould be. TheStat- 
ute of Limitations has been, for along series of years, the subject of 
eulogy or blame, by the different persons who have been called 
on to discuss it, as fancy or the circumstances of the case dicta- 
ted. Generally, however, in all modern cases, it has been re- 
garded by the ablest judges and soundest lawyers, as founded on 
a wise policy, and to be sustained and enforced, according to its let- 
ter, and not frittered away by distinctions unauthorized by its pro- 
visions. It is a little remarkable, that in the variety of decisions 
on the Statute of Limitations, in relation to the actions of debt, 
on simple contract and assumpsit, until very recently, how com- 
pletely its provisions have been overlooked. Any thing which 
admitted that a debt ever had an existence, was held to be enough 
to take a case out of the Statute of Limitations. This capricious, 
and I might say, dangerous current of decisions, has at length 
been arrested, and the Judges of the Courts of the United States, 
of this State, New York, Pennsylvania and England, have, about 
the same time, abandoned the rules of previous decisions, and 
have returned to the Statute, to ascertain on what cases it shall, 
or shall not, operate as a bar.” 

VOL. VI. 5 








34 SUPREME COURT OF GEORGIA. 


Martin vs. Broach and others. 








“ The Statute (P. L. 102) directs that the action of debt, on 
simple contract and assumpsit, shall be brought “ within four 
years next after the cause of said action or suit, and not after.” 
The words of the Statute are of plain and obvious meaning, and to 
give it effect, only two questions need be asked. When did the 
cause of action accrue? Is the suit brought within four years 
from the accrual of the cause of action? In all cases where 
there has been no intervening disability, the answers to these ques- 
tions would enable us, at once, to say whether the bar of the Stat- 
ute precluded the plaintiff’s recovery, or not. When did the 
cause of action accrue ? is always to be answered by ascertaining 
when could suit have been brought upon it. In assumpsit and 
debt, upon simple contract, this is ascertained from the time 
the debt fell due; consequently, upon that is the right to demand 
payment, and of course to sue, (if not paid.) If more than four 
years intervenes between the time at which the party, by his 
contract, has the right to demand the payment, and the institution 
of the suit, the bar of the Statute is complete and effectual, and 
the cause of action is gone. But the old debt, as a past consider- 
ation, will support a new promise, for notwithstanding it cannot 
be legally enforced as a cause of action, yet, if it has not beer 
paid, the party who contracted it, is in honesty, which is but an- 
other name for one branch of good morals, bound to pay it. This 
obligation of honesty and morality, is a good consideration, and 
the new promise founded upon it, will be enforced ; but it is a 
new cause of action, not as the revival of the old one; for if not re- 
garded as a new cause of action, the words of the Statute would 
prevent it from enabling the party to recover. Regard it asa new 
contract—a new cause of action, and the case is not affected by 
either the intent or the words of the Statute. This plain, but I 
think, obviously corréct exposition of the Statute, makes it easily 
understood, and easily to be applied to all future cases.” 

“ The only reason which can be assigned, why it was ever sup- 
posed that the old debt, and not the new promise, was the cause 
of action, is, that in counts in indcbitatus assumpsit, or 91 a note 
or bill of exchange, the precedent indebtedness in the first, the 
making of the note, the drawing, accepting or indorsing the bill 
in the second, and the consequent liability to pay, is stated as the 
consideration of the legal assumpsit laid. In it, the true time is 
wholly immaterial, and of course, every promise between the 
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suing out of the origina: writ, can be given in evidence, as be- 
:ween the parties to the contract ; hence, the new promise being 
received, in actions of this kind, as corresponding with the allega- 
ta, it was easy to suppose and conclude, that the old debt was re- 
vived, and was the cause of action. This view, too, was much 
encouraged by many loose expressions of that kind, to be found 
in the opinions of some of the most learned Judges.” Reigne, as- 
signee, &c. vs. Ex’r of Desportes, Dudley’s 8. C. R. 118. 

The Judge then enters upon the review of many cases, English 
and American, from which it appears, and such is his own convic- 
tion, that the recent decisions of the English Courts of King’s 
Bench and Common Pleas, whatever may have been the previous 
adjudications, settle the rule, that the new promise, and not the 
old debt, is the cause of action ; and that the cases in this country 
conclusively establish the same proposition. 

Mr. Angell, after reviewing the decisions and judicial reasoning, 
upon new promises and acknowledgments, in the cases adjudica- 
ted in the Supreme Court of the United States, of Pennsylvania, 
New York, Massachusetts, Maine, Connecticut; New Hampshire, 
Vermont, Virginia, Maryland, Delaware, North Carolina, South 
Carolina, Kentucky, Tennessee, Illinois, Missouri and Alabama, 
thus sums up the result, as being fully established, both in Eng- 
land and in this country—1st. That a debt, barred by the Statute 
of Limitations, may be revived by anew promise. 2d. That such 
new promise may either be an express promise or an implied 
one. 3d. That the latter is created by a clear and unqualified ac- 
knowledgment of the debt. 4th. That if the acknowledgment be 
accompanied by such qualifying expressions or circumstances, as 
repel the idea of an intention or contract to pay, no implied pro- 
mise is created. The point to be resolved, in all cases, is whether 
the acknowledgment, or promise, is a mere continuation of the 
original promise, grounded upon presumption of payment, or 
whether it is a mew contract, springing out of, and supported by, 
the original consideration. It clearly appears, both upon principle 
and authority, that it is the latter; and the decisions of all the 
Courts throughout the country, are remarkably uniform in so es- 
tablishing it. Ang. on Lim. 245. 

So much for authority. How stands the case upon principle 
and policy? The Judiciary Act of 1799, requires the plaintiff, 
“plainly, fully and distinctly,” to set out in his declaration his 
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cause of action. Does the plaintiff, who sues on a contract barred 
on its face, and who expects to recover on an entirely new and 
distinct agreement, comply with this salutary enactment? Does 
he exhibit a plain view to his adversary of what he expects to 
prove on the trial? So far from conveying correct information on 
the subject by the action, or precise knowledge of the plaintiff’s 
demand, it does not really give the slightest hint of the true ground 
of the suit. As well might the writ be as it originally was, in 
French or Latin, or any other strange and unknown tongue. It 
has been well and truly said, “that whenever the parties fight 
each other by trick, on the record in the first instance, fencing to 
evade telling their grounds of contention, they renew the fight af- 
terwards, by perjury, in the Court.” 

Everything intended to be proved, should be stated in the 
pleadings, and then the parties, knowing the evidence on which the 
respective statements must be established, would have an oppor- 
tunity of examining into the character of the testimony, and of pro- 
curing the best evidence to elucidate the issue, and to rebut the 
proof of their adversary. Judge Blackstone closes his account of 
special pleading, with an eloquent panegyric upon “the care and 
circumspection of the law, in providing, that no man’s right shall 
be affected by any legal proceeding, without giving him previous 
notice.” 3 Com. 423. 

But, in conclusion, I would ask, is not the very language of the 
Statute obligatory upon the Courts, as to this point? It declares, 
“that all actions founded upon open account, shall be commenced 
within four years from the time such account accrued, (fell due,) 
and not afterwards.” Prince, 578. By what authority, I would 
most respectfully ask, shall this, or any other Court, undertake to 
decide, in utter defiance of this Act, that suit may be commenced 
and recovered, on an open account, more than four years after 
the cause of action has accrued thereon ? 

I trust that the period is passed for judicial legislation, under 
the pretext of construction. tis the monster mischief of the law, 
the prolific source of that uncertainty with which it has been so 
long and so deservedly reproached. Ifthe Legislature has seen 
fit to declare that suits shall be brought on a certain class of con- 
tracts, within a specified time after the right to do so accrues, and 
not thereafter, the pathway of duty for the Courts is plain, and 
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should be straightforwardly pursued ; and that is, obedience to the 
behest of the sovereign power. 

If, then, four years elapse after the cause of action accrues, on 
an open account, there can be no recovery thereon ; still, the debt 
is not extinguished ; it remains due in conscience, and the moral ob- 
ligation to pay, is a good consideration for the new promise. It 
remains, in some respects, due 7m law, too; for if the defendant 
omits or declines to plead the Act of Assembly, he is to be con- 
sidered as having waived the benefit of it, and the plaintiff may re- 
cover against him. 

On these principles, I rest my opinion that the plaintiff in error 
is entitled to a reversal—and such is the opinion of the Court. 

Judgment for the plaintiff. 





No.4.—Wricut W. Harrewt and Love i W. Harret1, plaintiffs 
in error, vs. BensAMIN B. Hamitton, executor, defendant. 


[1.] The 3d section of the Act of 1755, which requires all wills and testaments 
to be recorded within three months from the death of the testator, is not of 
force in this State. 


Caveat to Will. On Appeal, in Pulaski Superior Court. Tried 
before Judge Scarsoroveu, October Term, 1848. 


On the 26th day of July, 1846, William Hamilton died, having 
previously made and published his last will and testament. On the 
3d day of November, 1846, the said will was offered for probate, 
by Benjamin B. Hamilton, the executor, to which a caveat was fil- 
ed by Wright W. Harrell and Lovell W. Harrell, on the ground, 
that under the Act of 1755, all wills are required to be recorded 
within three months after the death of the testator. 

The Superior Court of Pulaski County, upon appeal from the 
Court of Ordinary, charged the Jury, that “the Act of 1755 is in- 
operative, and in conflict with the 2d and 7th sections of the Act 
of 1810, if not the Act of 1821, and other Acts.” 

This decision is excepted to, and is now assigned as error. 


I. L. Harris, for plaintiff in error. 
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C. B. Cote, for defendant. 
By the Court—Warner, J. delivering the opinion. 


[1.] The only question made by the record inthis case, is, wheth- 
er the 3d section of the Act of 1755, which requires that all wills 
and testaments shall be registered, inthe Register of Records’ Of- 
fice, within three months from the death of the testator, and on failure 
to be so registered, shall be deemed void and of no effect, is of 
force in this State. 

The Court below ruled the Act of 1755 is inoperative, and in 
conflict with the 2d and 3d sections of the Act of 1810, and other 
Acts. The Act purports to be “An Act, to prevent fraudulent 
deeds of conveyance.” Prince, 158. We concur in opinion with 
the Court below, that the Act of 1755, requiring wills to be record- 
ed within three months from the death of the testator, is inopera- 
tive, and inconsistent with the provisions of subsequent Acts of the 
Legislature. By the Act of 1799, the jurisdiction and authority 
to hear and determine all causes, matters, suits and controversies, 
testamentary, touching the proof of wills, and granting the probate 
thereof, is vested in the Court of Ordinary. Prince, 231. By the 
Act of 1805, an appeal is allowed from the Court of Ordinary to 
the Superior Court, and the 3d section of the Act of 1805, repeals 
all Acts theretofore passed, militating against that Act. 

By the Act of 1810, the Inferior Court isrequired to meet on the 
first Monday in January, and on the first Monday in every other 
month thereafter. Prince, 240. The Superior Courts, by the Ju- 
diciary Act of 1799, are required to be held in each County twice 
inevery year. Prince, 419. The will of a testator is offered for 
probate in the Court of Ordinary, and is contested. The Court of 
Ordinary decide it is not the will of the testator, and refuse to per- 
mit it to be recorded as such. The propounder of the will enters 
an appeal to the Superior Court, and the will is there established 
and ordered to be admitted to record, as the last will and testa- 
ment of the testator; but if more than three months have elapsed 
from the death of the testator, before the will is recorded, then it 
is void and of no effect, if the Act of 1755 is of force. The will 
cannot be admitted to record, until it is proved to be the will of the 
testator ; and the Court of Ordinary have original jurisdiction, to 
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take the proof of wills and grant probate thereof, under the Act of 
1799 ; and in cases of appeal from the Court of Ordinary to the 
Superior Court, when the decision of the Court of Ordinary is 
against the will, more than three months, in most eases, would 
necessarily elapse before the will could be proved in the Superior 
Court, and ordered to be entered of record in the Court of Ordi- 
nary. 
Let the judgment of the Court below be affirmed. 





No. 5.—James M. Opam, e¢ ai. plaintiffs in error, vs. Josepu Ca- 
RUTHERS, adnunistrator, defendant. 


[1.] A dies intestate, leaving a wife and no children, but grand-children, 
whose fathers died before the intestate. Held, that the grand-children, by 
our Statute of Distribution, take per stirpes, and not per capita. 


In Equity, in Pulaski Superior Court. Tried, October Term, 
1848, before Judge ScarBorovugu. 


The following facts were agreed upon in the Court below: 

Archibald Odam, of Pulaski County, died in the year 18—, intes- 
tate, leaving his wife, Elizabeth Odam, one of the defendants, him 
surviving, but leaving no child living. Prior to his death, he had 
two sons, James Odam and Archibald Odam, who had married and 
had issue, viz: James Odam had the two defendants, William W.C. 
Odam and Martha Townsend. Archibald’s children were the said 
plaintiffs—James M. Odam, A. H. Odam, Susan Donaldson, Pe- 
nelope Shannon, Hannah Hodges, Douglas W. Odam and Sarah 
Larkin. Both of the said sons of said Archibald Odam, Sr. depart- 
ed this life intestate, prior to the death of said Archibald. Said 
Archibald Odam, Sr. left a considerable estate to be divided be- 
tween his widow and grand-children, having made considerable 
advancements to his grand-children, or some of them. 

The points made by the pleadings were submitted to the Court 
ander this agreed statement of facts : 

Whereupon, the Court held and decided— 

1st. That upon these facts, the distribution of Archibald Odam, 
Sr’s, property should be per stirpes—the grand-children standing 
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in the place and stead of their respective deceased fathers, and ta- 
king the portion that their fathers would have taken, if in life, and 
no more. 

2d. That the property advanced by Archibald Odam, Sr. in his 
lifetime, to his two sons and his grand-children, should be brought 
back into hotch-pot by the grand-children of the said Archibald, at 
the value at the time such advancement was made; and that the 
widow of the intestate was not entitled to any portion of such ad- 
vancement so brought back. 

The complainants, by their counsel, excepted to the first position 
in the said decision, and allege the same to be erroneous. 


I. L. Harris and C. B. Cote, for plaintiffs in error, cited and 
commented on the following authorities : 


4 Burns’ Ecclesiastical Law, 365. 1 Mad. Ch.637. 1 Bl. Com. 
518. 2 Ves. 213,’14. 4 Kent, 375, 389, 378, 411. 1 Atk. 454. 
Fonb. Eq. book 4, part 2,573. 1 P. Wms. 25, 594. 2 Ib. 283, 
393. Reeves on Dec. 26. 2 Peters,1. Brockenborough, 388. 


S. T. Bartey, for defendant, cited and commented on— . 
2 Wms. Ez’rs. 907. 2 Kent, 425. Prince, 233, 247. 
By the Court——Nisset, J. delivering the opinion. 


[1.] The English Statute of Distributions, relative to the ques- 
tion made in this case, is different in one important particular from 
ours. The wife of the intestate, by the Stat. 22 and 23, Charles 
IT. takes first from the estate one third, as a separate and inde- 
pendent provision. This she is entitled to, irrespective of the 
number of distributees besides herself. 

If an intestate die, leaving a wife and one dozen children, she 
takes one third of the estate before the children are entitled to dis- 
tribution at all. And if an intestate die, leaving a wife and only 
~ one child, she takes no more than one third, and the remaining two 
thirds go to the child. The wife seems to be regarded as in a de- 
gree prior to the children, and not of the same degree. Or rather, 
the law first carves out of the estate one third part, and sets that 
aside and makes distribution only of the residue. The section of 
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the English Statute, or so much of it as it is material here to recite, 
is in these words: 

“ That all Ordinaries, and every other person, who by this Act is 
enabled to make distribution of the surplusage of the estate of any 
person dying intestate, shall distribute the whole surplusage of 
such estate or estates, in manner and form following: that is to 
say, one third part of the said surplusage to the wife of the intestate, 
and all the residue, by equal portions to, and amongst the child en 
of such persons dying intestate, and such persons as legally repre- 
sent such children, in case any of said children be then dead,” &c. 

What I wish thus far to be understood, is, that by the English 
Statute, the wife and the children, or the representatives of such 
children, if the children be dead, are not in equal degree; and in 
determining whether the distributees in any contingency, take 
per stirpes or per capita, the wife is not taken into the account, she 
being considered as occupying a prior degree, and to be provided 
for independently of the children or their representatives. The 
importance of this proposition, as applicable to this case, will in 
due time appear. For the Statute, see Williams on Executors, 
2 Am. edit. 2 vol. page, 1058. Also, Ibid. 1068. Toller ex’rs. 
374. Brown vs. Farndell, Carth. 52. Bac. Abr. tit. Ez’rs. 1, 5. 

Now, according to our Statute, the w7fe occupies the same de- 
gree with the children. She is not entitled to any portion of the 
estate independent of the children, and before distribution tothem, 
but is made to draw an equal share with them. She is a distribu- 
tee with them, entitled to an equal share of the personalty, if she 
takes her dower, and of the whole estate, if she elects to take a 
child’s part of the realty. So that her share depends upon the 
number ofthe children. If there is but one, she is entitled to half; 
if eleven, to one twelfth. The Statute is as follows: “The said 
estate, real and personal, shall be considered as altogether of the 
same nature and upon the same footing; so that in case of there 
being a widow and child or children, they shall draw equal shares 
thereof, unless the widow shall prefer her dower, in which event, 
she shall have nothing farther out of the real estate than such dow- 
er, but shall, nevertheless, receive a child’s part or share out of 
the personal estate; and in case any of the children shall die before 
the intestate, their lineal descendants shall stand in their place and 
stead,” &c. Prince, 233. 

In this case the intestate left a wife and no child, but nine grand- 
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children—the children of two sons, who died previous to the death 
of the intestate. 

The question is, whether these grand-children take per stirpes, 
as the legal representatives of their respective fathers, or per cap: 
ita, in their own right as next of kin to the intestate. The Court 
below, as we think correctly, decided that they take per stirpes, as 
the representatives of their fathers, respectively. 

The construction in England of the Statute of Distribution, is 
that where all the distributees stand in equal degree, as for exam- 
ple, three brothers, three grand-children, three nephews, &c. they 
take per capita, or each an equal share. Bat if the claimants stand 
in wnequal degrees, as for example, a child and three grand-chil- 
dren, they take per stirpes, representation being necessary to pre- 
vent the exclusion of those in a remoter degree, and to fulfil the 
equity of the Statute, which contemplates an equal distribution. 
Walsh vs. Walsh, Prec. in Ch. 54. Daversvs. Dews, 3 P. Will- 
iams, 50. Stent vs. McLeod, 2 McCord, Ch. R. 354. Hallet vs. 
Hare, 5 Paige, 316. 2 Kent Comm. 425. 

We adopt this rule of construction, and apply it to our own 
Statute. In England, there is no question but that these grand- 
children would take per capita, because there the wife,.(who being 
provided for before children,) not coming at all into the distribu- 
tion, they would stand in equal degree. But not so here, because 
by our Statute, the wife comes into the distribution as a child. 
She being in life, she and the grand-children stand in unequal de- 
grees, and consequently, by the rule, the grand-children must take 
by representation. Just as it would be in England, if an intestate 
should leave one child and nine grand-children, the representa- 
tives of two deceased children. 

If in this case, the grand-children should be held to take per cap- 
ita, as next of kin, each would be entitled to one tenth part of the 
estate, and the wife to no more than one tenth part. Whereas, 
by the Statute, she is put upon the footing of a child, and is enti- 
tled to a child’s part, that is in this case to one third; and thus the 
provision of the Statute in her behalf would be evaded. It is not 
a sufficient answer to this view of our Statute to say, that the wife 
in this case must take one third, and the remainder must go to the 
grand-children per capita, as in England. Our Statute will not 
bear this construction. It expressly puts her upon the same foot- 
img with children—it declares that she and the children shall draw 
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equal shares of the estate. As her condition is no worse than that 
of the children, so it is no better. And if the children be dead, 
leaving representatives, she draws an equal share with the repre- 
sentatives of such deceased children. She is in no worse condition 
and in no better condition than such representatives. If these 
grand-children could take at all per capita, it would be as next of 
kin to the decedent, and in that character, would each come in to 
a participation of the whole estate, which, as we have seen, would 
operate to the exclusion of the wife. 


Let the judgment be affirmed. 





No. 6.—Dicen Perry and Ira Peck, plaintiffs in error, vs. ANNA 
Hiees, defendant. 


[1.] If the bill of exceptions bears date previous to the trial of the cause, and 
there is nothing in the record, by which it may be amended, and the true 
date arrived at, the writ of error must be dismissed. 


[2.] Where thirty-five days intervened between the signing of the bill of ex- 
ceptions, and the suing out and serving the writ of error, citation and no- 
tice, the writ of error will be dismissed. 


Motion to dismiss writ of error. 
C. B. Coxe, for the motion. 
W. S. RockweELt, contra. 


A motion was made to dismiss this writ of error, upon the fol- 
lowing grounds : 

1st. Because it appears from the transcript, that the bill of ex- 
ceptions was signed and allowed, before the case was tried in the 
Court below. 

2d. That the bill of exceptions was signed and certified, on the 
10th day of October, 1848, and the writ of error and citation, 
were not sued out and served, till the 15th day of November, 1848. 

3d. Notice of the allowing and filing of the bill of exceptions, 
was not given the defendant, till the 16th day of November, 1848. 
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By the Court—Lumrxin, J. delivering the opinion. 


[1.] The certificate of the Circuit Judge, it is evident, bears an 
erroneous date; and yet the record furnishes nothing by which 
to correct this mistake. If it did, it would be amendable, accord- 
ing to the truth of the case. The Act of 1845 required the bill of 
exceptions to be drawn up and submitted to the Judge before 
whom the cause was tried, within four days after the trial thereof. 
This provision was so far altered by the Act of 1847, as to allow 
the bill of exceptions to be drawn up and submitted, for the signa- 
ture and certification of the Circuit Judge, within thirty days after 
the close of the term in which said cause was heard. As before 
remarked, the signature and certification being dated a day pre- 
vious to the trial, and the record affording no data by which to 
relieve the difficulty, and fix the true date, the defect would seem 
to be incurable. 

[2.] The other objection is equally fatal, viz: That, according 
to the record, thirty-five days elapsed between the signing and cer- 
tifying of the bill of exceptions, and the issuing and serving of the 
citation and writ of error, and thirty-six days between the signa- 
ture and certification of the bill of exceptions, and notice of the 
filing thereof. 

The writ of error must be dismissed. 





No. 7.—Tue Bank or Sr. Marys, plaintiff in error, vs. Mumrorp 
& Tyson, defendants. 


[1.] Where notice to sue the principal maker of a note, by the security, un- 
der the provisions of the Act of 1831, was directed tothe Cashier of the 
Bank of St. Marys, the holder of the note: Held, that it was sufficient no- 
tice to the Bank, especially as it appeared the Bank acted upon such notice. 

[2.] Process taken out more than twenty days before the next ensuing term 
of the Court, to which it is made returnable, and not returned to such next 
ensuing term of the Court, but is altered, and made returnable to another 
term of the Court, to be held after the one to which it was first made return- 
able, is void, under the provisions of the Judiciary Act of 1799. 

[3.] Where a chartered Bank is the holder of a promissory note, it is embraced 
within the provisions of the Act of 1831, authorising the security or indorser 

’ to notify the holder of such note, to sue the principal maker within three 
months. 
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[4.] Parol evidence is admissible in a suit by the plaintiff against the de- 
fendants, as joint and several promisors of a note, to show that one was se- 
curity only, to the paper, such fact not being apparent on the face of the 
note itself. 


By Nissert, J. dissenting. 


[5.] Where a note is made by A & B, and they say, I promise to pay to the or- 
der of B, it is a joint and several note. Suit being brought upon this note, 
by the holder, against B, as maker: Held, that B is an original promisor, 
and that evidence, by parol, offered to prove that B signed the note as sure- 
ty to A, and thereby, to let him into the benefit of the 2d sect. of the Act of 
1826, authorising sureties to give notice to holders of notes, and other instru- 
ments, to proceed to collect, &c. is inadmissible. 


Assumpsit, in Wayne Superior Court, and motion for a new 
trial. Argued before Judge FLemine, at Chambers. 


Suit was instituted by the plaintiff, against the defendants, on a 
note, of which the following is a copy: 
$1953,°4, MontIcE.Lo, 10th May, 1838. 

Ninety days after date, I promise to pay to the order of Mum- 
ford & Tyson, at the Bank of St. Marys, one thousand nine hun- 
dred and fifty-three dollars and four cents, for value received, 
in renewal of note, for $1914. 

(Signed,) THOMAS BUTLER KING. 
MUMFORD & TYSON. 

Indorsed, “ Mumrorp & Tyson.” 

The defendants pleaded general issue, and a special plea that 
they were securities only, and had given notice to the holder, to 
sue the principal, under the Acts of 1826 and 1831, and that the 
plaintiff had granted the principal unreasonable indulgence, until 
he became insolvent. 

The defendant introduced the evidence of A. J. Bessant, the 
Cashier of the Bank, who swore, that on the 19th Sept. 1840, he 
received a letter from Messrs. Mumford & Tyson, of which the 
following is an extract : 

“We wish you at once to proceed to the collection of our note 
against Mr. Thos. Butler King; as we will not hold ourselves 
responsible for our indorsement, unless suit shall have been insti- 
tuted in the time prescribed by law. This notice we should have 
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given you twelve months ago, but did not know that it was ne- 
cessary.” 

That in consequence of this notice, on the 24th Sept. 1840, he 
notified Mr. King of the fact, adding, “ I am directed to say, if it 
is inconvenient for you to pay it at this time, with another indor- 
ser, our Bank will renew for 90 days.” 

That, about 29th Oct. 1840, he commenced suit against Mr. 
King, in Glynn Superior Court, in time for the November term 
thereof, and forwarded the papers to the Clerk of said County, to 
be placed in the hands of the Sheriff, for service, which he was 
informed the Sheriff failed to do. The papers were afterwards 
returned to him, when he altered them, and made them returna- 
ble to the Spring term of the Court. 

The defendant also introduced an exemplification of the pro- 
ceedings in the suit of The Bank vs. T. B. King, by which it ap- 
peared, that suit was commenced to the April Term, 1841. The 
process was dated 29th Oct. 1840. 

The plaintiff introduced the original papers, showing that the 
process was originally returnable to the Nov. Term, 1840, and 
was changed to April Term, 1841. 

The defendant also introduced the depositions of Edmund At- 
kinson, who swore, “ I have some knowledge of said promissory 
note; tothe best of my knowledge and belief, the practice of the 
Bank was to require notes to be signed by indorsers, on the in- 
side, under the name of the drawer, as well as on the back, as I 
have uniformly done in my own case, in indorsing notes to the 
said Bank ; and with regard to the note in dispute, in the present 
case, I know that the indorsers, Mumford & Tyson, signed as 
indorsers on the inside, under the drawer, because I informed 
them that the practice of the Bank required that it should be so 
signed ; and I know that said Mumford & Tyson signed simply 
as indorsers. I was a Director in the said Bank, but for what 
length of time I do not recollect. So far as I know, said Bank 
never did regard said notes in any other light than indorsed; 
and I was in one instance served with notice of protest of one of 
said notes, as indorser.” 

Several letters were also in evidence, from the Cashier to Mr. 
T. Butler King, and also to Mumford & Tyson—in all of which 
the note is spoken of as the note of Mr. King, indorsed by Mum- 
ford & Tyson. 
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It was in evidence that the money, upon the negotiation of said 
note, was paid to Mumford & Tyson. 

The Jury found for the plaintiff, and an appeal being entered, 
a verdict was rendered for the defendant. A motion was made 
for a new trial, which was granted by Hon. Charles 8S. Henry; 
and on the 19th Nov. 1847, a verdict was taken, by consent, for 
the defendant, without prejudice or benefit to either party, and 
an order entered on the minutes, allowing plaintiff’s counsel to 
move for anew trial, before His Honor, Judge Fleming, at Cham- 
bers. 

Under which order, a motion was made for a new trial, upon 
the following grounds: 

1st. Because the defendants are joint and several makers of 
the note sued upon, and cannot be regarded as securities, under 
the evidence; and therefore, do not come within the provisions 
of the Acts of the Legislature, passed on 26th Dec. 1826, and the 
Amendatory Act, passed 26th Dec. 1831, defining the liability of 
indorsers. 

2nd. Because the Court erred in admitting any testimony to 
explain the character of the note, or the obligations ef the parties 
thereto. 

3d. Because, if the defendants are regarded as indorsers or se- 
curities, they are not entitled to the benefit of said Acts, as they 
have failed to give the necessary and proper notice to the plain- 
uff. 

4th. Because, if any notice was given, the plaintiff did comply 
with the requirements of said Acts, as proved by defendant’s own 
witness. 

5th. Because the Court erred in permitting testimony to be in- 
troduced by defendants, -contradicting their own witness. 

6th. That the defendants are not entitled to the benefit of the 
Acts of the Legislature, mentioned in the first ground. 

The Court overruled the motion on all the grounds, and this 
decision is alleged to be erroneous. 


S. Conen, for plaintiff in error, urged— 
1st. That the defendants are joint and several makers of the 


note sued upon, and cannot be regarded as securities, under the 
evidence, and therefore do not come within the provisions of the 
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Act of the Legislature, passed 26th December, 1826, and the 
amendatory Act, passed 26th Dec. 1831, defining the liabilities of 
indorsers. Chitty on Bills, 433. Hunt vs. Adams, 5 Mass. 358. 
Hemmingway vs. Stone, 7 Mass. 58. Story on Prom. Notes, sec. 
57, 58. Prince, 461, 462, 470, 471. 

2d. That the Court erred in admitting any testimony, to ex- 
plain the character of the note, or the obligations of the parties 
thereto. Bank of the U.S. vs. Dunn, 6 Peters, 51, 59. Collins 
vs. Everett, 4 Ga. Rep. 266. Stxbbs vs. Goodall, 4 Ga.Rep. 106. 

3d. That if defendants are regarded as indorsers or securities, 
they are not entitled to the benefit of said Acts, as they failed to 
give the necessary and proper notice to the plaintiff. Prince, 473. 

4th. That if any notice was given, plaintiff did comply with the 
requirements of said Acts, as proved by defendant’s own witness. 
Peake’s Ev. 259. Gould’s Pl.173, note1. Burdick vs. Green, 18 
John. 14, 20. Hogan vs. Cuyler, 8 Cowen, 203, 205. Hotchkiss, 
547, 548. Bunker vs. Shed, 8 Metcalf, 150. Gardner vs. Webber, 
17 Pick. 407, 412. 

5th. That the Court erred in permitting testimony to be intro- 
duced by defendant, contradicting their own witness. 

6th. That defendants are not entitled to the benefit of the Acts 
mentioned in the first point. Prince, 461, 462, 470, 471. 


Levi 8S. DeLyon and Wm. Law, for defendants in error, con- 
tended— 


Ist. Parol evidence was admissible, to show that the defend- 
ants, though joint makers, were in fact sureties. 

The English authorities are conflicting, but the weight is with 
this position. 5 Taunt. 192. 10 B. §& C.578. 1 Wheat. Selw. 
326. 8 Taunt. 737. Holt, 84. 1 Mood. & Rob. 58. 

2d. In America, the weight of authority is with this position. 

Cited and commented on—1 Gall. 33. 7 John. 337. 1 McC. 
Ch. 461. 3 Ohio, 33. 4 N. H. 221. 5 Ala. 451. 10 Peters, 257. 

3d. The Statute authorizes the Court to exercise a kind of 
equitable jurisdiction in these cases. Prince, 447. 

As to the notice, they contended— 

Ist. Notice to the agent, is notice to the principal. Cited, 1 
Peters, 309. Ang.and Ames on Corp. 176. 
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2d. The Cashier is the proper officer to be notified. Cited, 3 
Mason, 506. 3 Wheat. 360,’1. 12 Sergt. & Rawle, 265. 

3d. The Bank had actual notice. The process was null and 
void. Prince, 420. 2- Wélson, 382,.’3,’6. 1 Wend. 210. 5 Ib. 
276. 9 1b. 338. 10 16.420. 13 Id. 46, 404. 1 Oonn. 44. 8 
Mass.79. 10 Mass, 353. 

A Bank is embraced within the provisions of the Act. Cited, 
Cowper, 79. 15 John. 382. 1 Cow. 513. 1 Wash. 364. Ang. 
and Ames on Corp. 142, 147, 257. 2 Inst.697, 703. 6 Howard, 258. 


By the Court.— Warner, J. delivering the opinion. 


On the argument of this cause, the counsel for the plaintiff in 
error, insisted on the following grounds of error, to the decision 
of the Court below: ¢ 

1st. Because the Court erred in allowing the defendants to 
show, by parol evidence, that they were securities only, to the 
note, there being no evidence on the face of the note that they 
subscribed their names thereto, as securities. 

2d. Because the Court erred in deciding that the notice to the 
plaintiff, to institute suit on the note, was sufficient. 

3d. Because the Court erred in deciding that suit was not com- 
menced within three months from the time of the notice. 

4th. Because the Court erred in deciding that a Bank comes 
within the provisions of the Act of 26th Dec. 1826, and the amen- 
datory Act of Dec. 1831. 

The other assignments of error, made in the record, are sub- 
stantially embraced within the foregoing exceptions, We will 
first consider the second, third and fourth exceptions, made to 
the judgment of the Court below. 

[1.] Was the notice to the plaintiff, to institute suit against 
King, the alleged principal, sufficient? The objection is, that it 
was directed to the Cashier of the Bank, and not to its President, 
We take it to be well established, both in Lawand Equity, that no- 
tice to an agent, in relation to the business for which he is em- 
ployed, is notice to the principal. The same rule applies equally 
to a corporation, as to a natural person. Lawrence vs. Tucker, 7 
Green. 195. Bank vs. Whitehead, 10 Watts, 397. The Cashier 
of a Bank is held out tothe world as its general agent, for the 
management of its notes, and other securities. But in this case, it 
appears from the record the Bank acted upon the notice ad- 
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dressed to the Cashier. The notice bears date 19th Sept. 1840. 
On the 24th Sept. 1840, the Cashier of the Bank of St. Marys 
addressed the following letter to Thos. B. King, the drawer of the 
note: “ Dear Sir—I beg herewith to annex an extract from the 
letter of Mumford & Tyson, dated the 19th inst. in reference to 
your note, indorsed by them, and discounted at this Bank, by 
which you will perceive they require the Bank to place it in suit 
immediately. I am directed to say, if it is inconvenient for you to 
pay it at this time, with another indorser, our Bank will renew for 
ninety days.” D. L. Clinch testifies—* While President of the 
Bank, he recollects a conversation had between the Cashier and 
himself, relative to a communication received from Messrs. Mum- 
ford & Tyson, desiring the Bank to proceed against Mr. King.” 
The record not only shows notice to the agent of the Bank, but 
that it was brought to the knowledge of the Rresident, and acted 
on by the Bank, which was, in our judgment, altogether sufficient 
evidence of notice to the plaintiff. 

[2.] Was the suit against King commenced within three months 
from the date of the notice? The writ and process was made out 
by the plaintiff’s attorney, and dated 29th October, 1840, return- 
able to the then next November Term of Glynn Superior Court, 
which, by law, was held on the 30th day of November, 1840. The 
process was dated more than twenty days before the next Term of 
the Court, to which it was made returnable, but did not reach the 
Clerk of the Court in time to be placed in the hands of the Sher- 
iff, to be served and returned to the November Term. There is 
no evidence that the writ and process was ever in the hands of the 
Clerk of the Court, before the sitting of the Court in November. 
The writ was afterwards returned to the plaintiff’s attorney, who 
altered the process, and made it returnable tothe next April Term 
of the Court, without altering the date of the process. The Judi- 
ciary Act of 1799, declares that the Clerk shall annex a process to 
the petition of the plaintiff, which shall be signed by such Clerk. 
Prince, 420. We understand that it is the practice, in the Eas- 
tern Circuit, for the Clerk to sign his name in blank, and for the 
plaintiff’s attorney to make out and date the process, which will 
explain the alteration made by the plaintiff’s attorney in this case, 
without its ever having been filed in the Clerk’s office. The writ 
and process, in this case, was made out and dated by the plaintiff’s 
attorney, more than twenty days before the term of the Court to 
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which it was made returnable, bit was not filed in the Clerk’s 
Office in time for that Court. The process was then altered by 
the plaintiff’s attorney, and made returnable to the next April 
Term of Glynn Superior Court ; and the question is, whether this 
can be considered as the commencement of a suit, as provided by 
the Judiciary Act of 1799. That Act contemplates, that all pro- 
cess sued out twenty days before the sitting of the next term of 
the Court, shall be returnable to the first term of the Court there- 
after. The Act provides that, “If any original civil process shall 
be taken out, within twenty days of the next Court, the same 
shall be made returnable to the next Court, to be held after the 
expiration of the said twenty days, and not otherwise. And all 
process issued, and returned in any other manner, than that here- 
inbefore directed shall be, and the same is hereby declared to be 
null and void.” Prince, 421. This process was not taken out 
within twenty, days of the next Superior Court of Glynn County, 
which was held on the 30th day of November, 1840, but was ta- 
ken out more than twenty days before that term of the Court; 
and consequently, could not have been made returnable to the 
next April Term ofthe Court ; and being taken out and returned, 
in a manner not authorized by the Statute, it is, in the imperative 
language of the Act, null and void. 

[3.] Is a chartered Bank embraced within the provisions of the 
Act of 1826, and the amendatory Act of 1831? The terms of 
the Act, in our judgment, are sufficiently broad to embrace arti- 
ficial as well as natural persons. The Act of 1831 declares, 
«“ That in every case which may hereafter arise, where the secu- 
rity or indorser of any promissory note, or other instrument, after 
the same has or shall become due, has required or shall hereafter 
require the holder thereof, to proceed to collect the same, and the 
said holder has not proceeded or shall not proceed to do sb, with- 
in three months after such notice or requisition, the indorser or 
security shall be no longer liable.” Prince, 471. The Bank of 
St. Marys being the holder of the paper, is necessarily embraced 
within the terms of the Act. Upon all the foregoing exceptions, 
our judgment is unanimous, in affirming the judgment of the 
Court below. 

[4.] In regard to the admissibility of the parol evidence, at the 
trial, to show that the defendants were securities only, to the note, 
we are not unanimous in our opinions; consequently, I shall 
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proceed to give my individual reasons, for affirming the judgment 
below, upon that ground of error assigned in the record. 

It is insisted, for the plaintiff in error, that this case comes 
within the principle of the cases of Stubbs vs. Goodall, and Col- 
lins vs. Everett, 4 Ga. R.106, 266. The rejection of the parol ev- 
idence, in both those cases, was based upon the general doctrine 
of the Law Merchant, wholly independent of our State legislation. 
But in the view which I take of the questions settled, in the cases 
of Stubbs vs. Goodall and Collins vs. Everett, with regard to the 
admissibility of parol evidence, upon the general principles of the 
Law Merchant, they do not stand in my way in this case. 

The parol evidence offered in Stubbs vs. Goodall, was for the 
purpose of showing that a note, not payable on its face to a char- 
tered Bank, was intended by the contracting parties, to be nego- 
tiated at a chartered Bank, and thereby discharge the defendant 
as indorser, for want of demand and notice. The evidence of- 
fered, went to change the legal character of the contract, and the 
legal liability of the defendant under it, in its inception—to change 
his absolute liability on the face of the paper, into a conditional 
one. In Collins vs. Everett, we ruled, that according to the Law 
Merchant, Collins was liable, on the paper, as second indorser, 
and that parol evidence was inadmissible, to alter or change his 
legal liability under the contract, as it appeared on the face of 
the paper. In that case, we said—* The legal import of this in- 
strument, is to make Collins a second indorser, with secondary li- 
ability, according to the Common Law, upon presentment for pay- 
ment and notice, and with the right of going upon a previous in- 
dorser, if any, in the event of his having the note to pay. The ef- 
fect of the parol testimony, is to change altogether this import, 
and to make Collins primarily liable, as an original promisor—to 
substitute a new contract, in short. The writing is the evidence 
of the contract. If that is plain—if from that the meaning of the 

parties is fairly deducible, it must stand; the law will not make 
for them anew contract.’ In both cases, the parol evidence was 
rejected, because it went to alter and change the original charac- 
ter and legal obligation of the contract ; in other words, to substi- 
tute a new contract. Does the parol evidence offered in this case, 
to show the defendants were securities, alter or change the origi- 
nal character of the contract, or the obligations of the parties to it? 
By the terms of the contract, as it appears on the face of the pa- 
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per, the defendants are joint and several promisors to the plain- 
tiff. When it is established by the evidence that the defendants 
are securities, are they not still joint and several promisors with 
the principal maker, and in all respects liable to the plaintiff as 
such? Being securities for the principal maker, does not, in any 
manner, alter or change their legal liability or obligation to the 
plaintiff, on the original contract, as joint promisors with the prin- 
cipal maker. The parol evidence offered, does not substitute any 
new contract for the written one, nor alter or change the legal li- 
abilities of the contracting parties thereto. The parties are still 
bound by the contract, as they originally contracted to be bound, 
and hence, in my judgment, this case is clearly distinguishable 
from the cases of Stubbs vs. Goodall and Collins vs. Everett. In 
Alabama and New Hampshire, it is held that a maker of a note, 
who signs as security, although such fact does not appear on the 
face of the paper, may show, by extrinsic evidence, that he is se- 
curity. Grafton Bank vs. Kent, 4 N. H. R. 221. Pollard vs. 
Stanton, 5 Ala. R. 451. But suppose I am mistaken with regard 
to the admissibility of the parol evidence, to show that a defen- 
dant is security to a note, upon the general principles of the Law 
Merchant, as ruled in Stubbs vs. Goodall, and Collins vs. Everett, 
yet, when I take into consideration our own legislative enact- 
ments, on the subject of securities, I can entertain no doubt that 
the evidence is admissible. The Act of 20th December, 1826, 
was enacted for the purpose of protecting the securities on bond, 
note or other contract. The 4th section of the Act provides— 
«« When any person or persons hath heretofore, or shall hereafter, 
become bail on recognizance, or security on bond, note or other 
contract, and shall be sued thereon, it shall and may be lawful 
for such bail or security, on the trial of such case, to make special 
defence ; and in case it should appear to the Court, that one or 
more of the defendants is or are securities only, and not interest- 
ed in the consideration of the contract sued on, then, and in such 
case, verdict and judgment shall be entered accordingly, and fur- 
ther proceedings had, and privileges exercised, as hereinbefore 
prescribed, in behalf of the other securities ; provided, the plaintiff 
shall not be delayed, by any dispute which may arise between 
the defendants,” &c. The 6th section of the Act provides, that 
when any security to any note, bond or obligation, shall subscribe 
himself as security thereto, it shall be good evidence of his being 
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such, and the plaintiff shall sue out process against him, accord- 
ingly. Prince, 461. During the same session of the Legisla- 
ture, another Act was passed, for the protection of securities, 
which was amended by the Act of 1831, requiring the holder of 
the note to collect the same, within three months after notice to 
that effect, by the security. Prince, 462. But it is said, that the 
Act of 20th December, 1826, only authorized the security to 
make special defence, and show he was security, so as to enable 
him to control the judgment against his principal. Whether the 
Legislature intended to /imit the introduction of the parol evi- 
dence to that special object, I will not pretend to say. It is suffi- 
cient for my purpose, that it is an express declaration of the legisla- 
tive will, in favor of the admission of parol testimony, to show that 
a defendant is security only, when sued upon a note or other con- 
tract. The admissibility of the parol evidence is the question—not 
the objects to be accomplished by its admission. The object of 
the Act of 20th December, 1826, as well as the Act of 26th De- 
cember, 1826, and the amendatory Act of 1831, was for the ben- 
efit and protection of securities. Take all the Acts together, and 
construe them as one Act, for the purpose of giving effect to the 
declared intention of the Legislature, and can it be doubted that 
when a security is sued upon a promissory note, and desires to 
avail himself of the protection afforded by the Act of 26th Decem- 
ber, 1826, and the amendatory Act of 1831, against the laches or 
negligence of the holder, he could make speczal defence, and show 
by parol evidence, that he was security, so as to enable him to re- 
ceive the benefit and protection, as such security, which the Acts 
of the General Assembly secure to him? I cannot for a moment 
believe that the Legislature intended that a security who had re- 
quired the holder of the note to proceed to collect it out of the 
principal maker, but who had failed to do so, until after three 
months had expired, should be driven into a Court of Equity, to 
obtain the protection given him by the Statute. When the Act of 
26th December, 1826, and the amendatory Act of 1831 were 
passed, requiring suit to be instituted within three months from 
the date of the requisition by the security, the Legislature must 
have been aware of the provision made in the Act of 20th De- 
cember, 1826, allowing the security to make special defence, and 
to show upon the trial, he was security only to the contract. The 
object of the Legislature was not exclusively to protect the secu- 
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rity against his principal, but to protect him also against the laches 
of the holder of the note ; and by construing all the Acts togeth- 
er, as one Act, for the relief and protection of securities, I am 
clearly of opinion, the parol evidence was admissible, to show the 
defendants were securities, they having specially pleaded that fact 
in their answer. In addition to the Acts already cited, we have 
another Statute, passed in 1831, which authorizes the securities, 
even when they have failed to make special defence at the trial, 
as provided by the Act of 20th December, 1826, and judgment 
has been rendered against them as principals, to show by parol, 
that they were securities only, to the original contract, so as to en- 
able them to control the judgment against their principal. Prince, 
470. We are told, however, that when the defendants signed the 
note, their names appeared on the face of it as principals, and that 
the effect of the parol evidence, is to defeat the plaintiff’s right to 
recover, inasmuch as it lays the foundation to make the defend- 
ant’s notice to sue available. It is true, the evidence that the de- 
fendants were securities to the note, in connection with other 
facts proved at the trial, does destroy the plaintiff’s remedy to re- 
cover on it, as against them. The plaintiff who contracted with 
the defendants, knew they were securities, and he must be pre- 
sumed to know, that ifhe did not sue the principal maker, within 
three months afier notice to do so, by the securities, they would 
be discharged. Both parties must be presumed to have entered 
into the contract, with reference to the law governing it. The 
defence set up by the defendants, does not, in any manner, affect 
the construction, or original obligation of the contract; it only af- 
fects the plaintiff’s remedy to enforce that contract. The plain- 
tiff has lost his remedy on the contract, by his own negligence. 
He has omitted to do what the law required him to do, when no- 
tified to sue the principal maker of the note, and which duty the law 
obliged him to perform, to secure his remedy, when the contract 
was made. The law declared to him, when the defendants signed 
the notes, (he knowing they were securities,) that when the note 
became due, they had the right to notify him to sue the principal 
maker; and if he omitted to do so within three months, his reme- 
dy against them would be gone. The contract itself, is not in 
any degree, impaired by the parol evidence, as I have before en- 
deavored to establish ; and the plaintiff’s remedy against the de- 
fendants, as securities, was perfect, until the expiration of the 
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three months after the notice, when, by his own laches, he lost it, 
as he knew he would do under the law, when he made the con- 
tract; as much so as if he had lost his remedy by the Statute of 
Limitations, in not suing within six years from the time the note 
became due. The evidence, then, does not impair or defeat any 
of the plaintiff’s rights, as growing out of the contract itself; but 
it establishes a fact which was well known to the plaintiff, at the 
time the contract was made, and which, taken in connection with 
the other fact, that he neglected to sue within the time prescribed 
by law, after notice to do so, defeats his remedy against the de- 
fendants. It is conceded that the parol evidence would be admis- 
sible in a Court of Equity, if the defendants were seeking relief 
in that Court. But why compel securities to go into that Court, 
when the same relief can be had in a Court of Law, the more es- 
pecially as the Legislature have taken some pains to provide for 
the relief and protection of securities, in our Common Law Courts ? 

In Beall vs. The Ex’rs of Fox, (4 Ga. R.404,) we held that the 
Superior Courts in this State, are empowered to exercise general 
Equity jurisdiction, in @// cases where a Common Law remedy is 
not adequate, and that the Equity jurisdiction was not limited to 
certain specified objects, as insisted on in that case. The General 
Assembly, in the year 1820, after reciting the 53d section of the 
Judiciary Act of 1799, which declares that the Superior Courts, 
in the several Counties, shall exercise the powers of a Court of 
Equity in all cases where a Common Law remedy is not adequate, 
&c. enacted, “That from and after the passing of this Act, 
whenever any of the cases enumerated in the before recited sec- 
tion, a plaintiff or complainant shall conceive that he, she or they 
can establish his, her or their claim, without resorting to the con- 
science of the defendant, it shall and may be lawful for every such 
plaintiff or complainant to institute his, her or their action upon 
the Common Law side of the Court, and shall not be held to 
proceed, with the forms of Equity, any law or usage to the contra- 
ry, notwithstanding.” Prince, 447. Ifthe remedy, for the pro- 
tection of the defendants, as securities, was not adequate in the 
Common Law Court, then, their case is embraced by the Act of 
1820, provided they were plaintiffs or complainants; for cases in 
which a Common Law remedy is not adequate, are enumerated in 
the 53d section of the Judiciary Act of 1799. There are doubt- 
less many cases which may be presented, in which a Common 
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Law Court could not afford an adequate remedy—as where terms 
are to be imposed on the parties, by the special decree of the 
Court. There is not, however, any such difficulty in. this case ; 
a Court of Law is as competent to afford relief and protection to 
the securities, as a Court of Equity, and the only reason urged 
for compelling the defendants to resort to a Court of Equity, is 
to enable them to obtain the parol evidence that they were securt- 
ties only. 1 have cited the Act of 1820, for the purpose of 
strengthening the evidence, which I think is indelibly stamped 
on the face of our legislative enactments, that securities on bonds, 
notes or other contracts, may have the relief and protection ex- 
pressly given to them by Statute, in the Common Law Court, in 
as full and ample manner as they could in a Court of Equity, 
and that it is not necessary for them to resort to the latter Court, 
to enable them to show, by parol evidence, that they were securt- 
ties. The whole drift and policy of our State legislation, looks 
the other way, and I will add, the reason of it too. Let the judg- 
ment of the Court below be affirmed. 


Lumpkin, J. concurring. 


As there is no labor I perform so grudgingly, as writing out a 
dissenting opinion, I shall be as brief as a sense of duty will per- 
mit, restricting myself entirely to the single point respecting 
which the Court disagree. 

The Bank of St. Marys brought an action of assumpsit in the 
Superior Court of Wayne County, against Mumford & Tyson, 
on the following note : “ Ninety days after date, I promise to pay 
to the order of Mumford & Tyson, at the Bank of St. Marys, one 
thousand nine hundred and fourteen dollars and four cents, value 
received, in renewal of note for $1,914. 

Signed, THOS. BUTLER KING. 
MUMFORD & TYSON. 

The defendants pleaded the general issue, and specially, that 
they had given notice to plaintiffs, to proceed against King, the 
principal ; that they failed to do so in terms of the Statute; and 
on the contrary, had granted an unreasonable indulgence to the 
maker of the note, until he became insolvent; that they signed 
the note as securities only, &c. 

[4.] The question is, can the defendants, in a Court of Law, 
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prove by parol testimony, that although joint makers, in point of 
fact they were sureties only ? 

It occurs to me, that there is a preliminary point to be settled 
first, and that upon the decision of that, this question turns—viz : 
whether the defendants, admitting that they are sureties only, 
come within the provisions of the Act of the Legislature, passed 
26th December, 1826, and the amendatory Act of 26th Decem- 
ber, 1831, defining the liability of indorsers and securities to 
promissory notes, and other instruments? The first of these 
Acts declares, that “‘ Any security or indorser, may, whenever he 
thinks proper, after the note or instrument becomes due, require 
the holder to proceed to collect the same; and if he should fail 
to do so within three months, the indorser or security shall be no 
longer liable.” Prince, 462. The other provides, “ That in ev- 
ery case which may hereafter arise, where the security or indorser 
of ahy promissory note, or other instrument, after the same has 
or shall become due, has required, or shall hereafter require, the 
holder thereof to proceed to collect the same, and the said holder 
has not proceeded, or shall not proceed to do so, within three 
months after such notice or requisition, the indorser or security 
shall be no longer liable.” Prince, 471. 

Lask, what securities are embraced in these remedial Statutes ? 
Is it all who are so 2m fact, or only such as appear to be securi- 
ties, from the form of the contract? Ifthe former, then the tes- 
timony was admissible. If the latter, it should have been exclu- 
ded. But can it be supposed for a moment, that the Legislature 
intended to limit the provisions of these most salutary enactments, 
in behalf of a highly favored class of persons, to those only who, 
from the form of the contract, the law made securities? Such a 
construction would be to emasculate these Acts of three-fourths or 
more, of their efficacy. Besides, it is to disregard the plain and 
obvious language of the law itself. It declares that any security, 
in every case which may arise, shall be entitled to this relief. By 
what right shall we undertake to circumscribe its beneficent pro- 
visions to a particular class or description of securities ? 

But to show that no narrow-minded policy of this sort influ- 
enced the mind of the Legislature, look to analogous Statutes, 
passed at the same time, and upon the same subject-matter, 
to-wit: the protection and relief of indorsers and securities. 
They declare, that when any security to any zote, bond or obli- 
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gation, shall subscribe himself as such, such statement appended 
to his name, shall be held and taken as good evidence of his being 
security, and the plaintiff shall sue out original and mesne pro- 
cess against him accordingly. That when it does not appear up- 
on the face of the paper itself, nevertheless, special defence 
may be made at the trial, to that effect, and the fact established. 
And further still; that where securities fail to avail themselves 
of this defence, and judgment has been rendered against them, 
and they have been compelled to pay off the execution, they may 
yet get the control of the /.,fa. in order to remunerate themselves 
out of the principal, provided it shall be made satisfactorily to ap- 
pear, that they were dona fide securities only, upon the original 
contract, which was the foundation of the suit. 

Shall it be said that these Acts relate to controversies between 
securities and principals, and not between securities and holders ? 
I might concede this, and how stands the argument then? Why, 
that the Legislature has allowed securities, of every sort, without 
regard to the form of the contract—all who are such im fact, 
whether the evidence of it be upon the face of the paper or not 
at any time, to establish the true relation they sustain to the con- 
tract, with a view to indemnify themselves against the principal ; 
and that parol proof is competent in a proceeding at Law, for this 
purpose ; but as between the security and creditor, or holder of 
the note, no such relief was contemplated. It does seem to me, 
with the most profound respect for the advocates of this doctrine, 
that the mere statement of it carries its refutation. 

But how stands this question, independent of our Statute ? 
Judge Story says—“ That if a creditor does any act, injurious 
to the surety, or inconsistent with his rights, or if he omits to do 
any act, when required by the surety, which his duty enjoins 
him to do, and the omission proves injurious to the surety—in all 
such cases, the latter will be discharged, and he may set up such 
conduct, as a defence to any suit brought against him—if not at 
Law, at all events,in Equity.” Story’s Eq. Jur.§325. Andina 
note to the text, he remarks—“ The proposition is thus qualified, 
because, in a variety of cases, it is certainly very questionable, 
whether the defence can be asserted at Law, though there is no 
doubt that it can be asserted in all cases in Equity. It has, in- 
deed, been said by a learned Court, that there is nothing in the 
nature of a defence by a surety, to make it peculiarly a subject of 
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Equity jurisdiction ; and that whatever would exonerate a surety 
ip one Court, ought to exonerate him in the other.” Citing, 
The People vs. Janssen, 7 Johns. 332. 8S. P.2 Johns. Ch. 554, 557, 
“ But the doctrine,” continues the learned commentator, ‘“ does 
not seem to be universally adopted ; and certainly, it has not been 
acted upon in England, to the extent which its terms seem to im- 
port.” Citing, Theobald on Principal and Surety, p.117 to 138. 

Concede then, that in England the doctrine is doubtful, as to 
the admissibility of this defence and proof at Law, the weight of 
American authority is decidedly in its favor. 

In Smith vs. Bing, (3 Ohio, 33,) the Court say, “ That the true 
relation of the parties to the paper, where the obligation itself im- 
ports a joint debt, is universally recognized by Courts of Justice, 
and parol proof admitted to establish its existence.” Indeed, in 
this case, the principle involved in the point before us, was not 
denied ; counsel insisted merely, that if the fact of the security- 
ship did not appear upon the obligation itself, it ought to be 
brought to the knowledge of the party by some other means, as 
the creditor is supposed to rely upon the legal liability of the 
joint undertakers, apparent upon the face and character of the 
instrument. 

In Smith vs. Truro and another, (1 McCord Ch. 451,) Johnson, J. 
in delivering the opinion of the Court, says—“ It is a matter of 
common notoriety, that contracts of this nature do not usually 
distinguish between the principal and the surety ; and that it may 
and must be proved by parol, is a conclusion which necessarily 
arises out of the numerous cases growing out of them, and by the 
numerous rules of law which regulate their respective rights. 
And I take the principle to be, that the relationship which subsists 
between the joint obligors, is a matter wholly extrinsic of the written 
contract, and may therefore be proved by parol, without any viola- 
tion of the rule which prohibits the introduction of parol evidence, to 
contradict or vary a written agreement.” 

Grafton Bank vs. Thomas Kent, (4 N. H. R. 221,) was an ac- 
tion of assumpsit, upon the following promissory note: “ For 
value received, we jointly and severally promise the President, 
Directors and Company of the Grafton Bank, to pay them, or or- 
der, five hundred dollars, on demand, with interest, after sixty 
days. (Signed,) AARON HALE. 

THOMAS KENT.” 
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The defence set up on the trial was, that Kent signed the note as 
surety only, and that he had been discharged by day of payment 
given to the principal, without his consent or knowledge. To 
the admissibility of the evidence, to support this plea, the plaintiff 
objected, because it went to contradict the note; the exact case 
at bar, in every feature. And the whoie Court were of the 
opinion, that where the maker of a note does not appear on the 
face of the paper, to be a surety, he is to be treated and consid- 
ered as a principal, with respect to all those who have no notice 
of his real character; but that wherever it is material, a defendant 
may show, by extrinsic evidence, that he made the note as a surety 
only, and that it was known to the plaintiff that he was only surety. 

Suppose that in England and in the States, where some con- 
trariety of opinion exists, as to this question, there had been, as 
in Georgia, an express Common Law remedy given, for the re- 
lief of securities, against the holders of promissory notes ; would 
it have been doubted for a moment, that the evidence was com- 
petent at Law, as. well as in Chancery? There they may be 
driven into |-quity, because it is perhaps the only power which 
can grant relief; but here the Statute itself gives specific and 
ample redress. And wherever this is the case, there can be no 
reason why the same rules of evidence, as to written contracts, 
should not be used in the Courts of Common Law, as in Chan- 
cery; for I repeat, that it is for want of proper remedies that 
parties are driven into Chancery. 

And what principle is violated, by showing the true character 
of one of the makers, with a view to his exoneration? Can you 
not prove the defendant an fant—a feme covert, or a bankrupt, in 
order to discharge him or her, and that too, while others remain 
bound? Why not also prove him asecurity? The evidence does 
not go to affect the original contract in any respect, and in this par- 
ticular, is widely distinguished from Stubbs vs. Goodall, 4 Ga. R. 
106, and Everett vs. Collins, Ib. 266. At any rate, if this case is irre- 
concilable with Goodall and Stubbs there is some consolation in 
knowing that the Supreme Court of New Hampshire, one of the 
ablest judicial tribunals in this or any other country, is in the like 
transgression. For that opinion, as this, is sustained by authority, 
directly in point from that State, as will be seen by referring to it. 

But suppose this question’ were doubtful, what direction ought 
to be given to it by a Georgia Court, where it is the manifest de- 
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sign of the Legislature to break down the wall of separation be- 
tween Law and Equity, and to suffuse the two jurisdictions ? 
Why were the Superior Courts in this State clothed with Chan- 
cery powers? The Act of 1799 sufficiently answers this inqui- 
ry. There were cases where a Common Law remedy was not 
adequate. Prince, 1st ed. 218. And it was to meet this mischief 
that Equity jurisdiction was bestowed. Is it not unreasonable, 
therefore, to send a security to a worse and more expensive tri- 
bunal, to make a Common Law right available ? 

All power, whether judicial, political or ecclesiastical, is ag- 
gressive and accumulative. Crescit eundo, is its motto. Courts 
are not exempt from this master principle of the universe, as their 
history abundantly demonstrates. The jurisdiction of the Court 
of King’s Bench, was originally confined to pleas of the Crown; 
but now, all actions are admissible within its walls, through the 
medium of a legal fiction, adopted for the purpose of enlarging 
its authority, that every person sued, is in the custody of the Mar- 
shal of the Court, and may therefore be proceeded against for 
any personal cause of action. The Exchequer has adopted 
a similar course; it was confined, originally, to the trial of 
revenue cases ; it has, however, by means of another fiction, the 
supposition that every body sued is debtor to the Crown, and 
further, that he cannot pay his debt, because the other party will 
not pay him, opened its door to every suitor. 

So, too, it has been with Equity. It had its origin in the rigzd- 
ity of the rules and remedies provided by the Common Law. 
The grant of Chancery jurisdiction, in 1799, to the Superior 
Courts, by the Legislature, had its origin in the same cause. 
And what do we hear in 1820? Why, a complaint, by the Leg- 
islature, that under the construction of this grant, the Equity side 
of the Court had drawn to itself, exclusively, all cognizance of 
the cases in said section enumerated, even where said cases de- 
pend upon a/iunde proof, to the manifest embarrassment of jus- 
tice in many cases, and to the injury of the good citizens of this 
State. Prince, 447. Parties are thereafter authorized to sue, in 
all cases, upon the Common Law side of the Court, whenever 
they can establish their claim, without resorting to the conscience 
of their adversary. And to encourage suitors in this forum, it is 
further provided, that after the commencement of the action at 
Common Law, the party may, at any time during the progress 
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of the suit, file a bill for discovery, in aid of the action at Law. 
And not content with this, by the Act of 1847, (Pamphlet Laws, 
p. 197,) plaintiffs or defendants, in any action at Common Law, 
may compel discovery, in answer to interrogatories merely. 

As for others, let them do whatever a sense of duty to them- 
selves and the country shall dictate. For myself, I shall not be 
found fighting to the water’s edge, to uphold the tottering fabrics 
of superannuated systems. I believe that the Legislature is only 
keeping pace with the spirit of improvement, which so signally 
characterizes the age. Conservatism in law, as in politics, may 
be carried too far; it may dam up the current of wholesome and 
necessary reform, until it shall sweep over all barriers and re- 
straints, and desolate, by its sudden and irresistible flood, much 
that is valuable. 

The useful arts must retire before those which are more use- 
ful. Old dispensations must give place to those which are new 
and better. As well may the forest, which answered its day, by 
refreshing the hunter in the toilsome chase, complain that it is cut 
down to make room for the corn and the fruit-tree, as that Equity 
should insist that the suitor should enter her gates alone, for re- 
lief, where there is a Common Law right given, and a Common 
Law Court can do complete justice to the parties. 

I concur, fully, in affirming the judgment of the Court below, 
in admitting the parol testimony, to show that the defendants, al- 
though zm form, joint makers, were in point of fact, securities ; and 
as such, upon proper proof being made, entitled at Law, to the re- 
lief furnished by the Acts of 1826 and 1831. 


Nisset, J. dissenting. 


[5.] I concur in the judgment of the Court, upon all the points 
made in this case, except as to the admissibility of the parol evi- 
dence. The defendants pleaded in the Court below, that they sign- 
ed this note as sureties for Mr. King—that under the Act of 1826, 
they notified the plaintiffs to sue—that they failed to bring suit 
within three months, and they (defendants) are thereby discharg- 
ed. The parol evidence was offered to support this plea, and by 
the presiding Judge, admitted, my associates think, rightfully—I 
am constrained to believe, wrongfully. I assume that on the face 
of this note the defendants ave not sureties, and that parol evidence 
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cannot be admitted, either upon Common Law principles, or by 
virtue of our own Statutes, to show that they are, and thus letthem 
in to the benefits of the 2d section of the Act of 26th December, 
1826; because the effect of such testimony would be to add to 
and vary the written contract between the parties. 

I shall not enter at large into the consideration of the vexed 
question of the admissibility of parol evidence, where there is a 
written contract, but shall endeavor, briefly, to apply the general 
ruleto the case before me. That general rule is—“ Parol evidence 
is not admissible to add to, vary, or contradict a written instru- 
ment.” [have had occasion to say before, that the application of 
the rule to negotiable paper, ought, in my poor judgment, to be 
more stringent, than to instruments of almost any other character ; 
for reasons founded in commercial policy. ‘The liability of 
parties to a bill of exchange or promissory note, says Mr, Jus- 
tice McLean, in Bank of the United States vs. Dunn, has 
been fixed on certain principles, which are essential to the 
credit and circulation of such paper. These principles originated 
in the convenience of commercial transactions, and cannot now be 
departed from.” 6 Peters,58. 4 Ga. Rep. 273. It is the in- 
terest of every citizen, whether merchant, agriculturist, artisan, or 
retired capitalist, that the principles of the Law Merchant remain 
settled. The rule above stated, is founded on the presumption 
that when the parties to a contract have reduced it to writing, all 
previous negotiations and contemporaneous propositions are 
merged in the writing. They have with solemnity declared it. 
The instrument is, with all seriousness, made the evidence of what 
are their respective rights and obligations. They send it out in- 
to the commercial world to perform its functions, according to the 
character which the law, sitting in judgment upon the evidence 
which ¢hey have furnished, gives to it; and according to no other 
evidence. They have agreed that the writing shall be proof of 
their act and intention—that it shall be valid and compulsory on 
them. They thus notify all who may become interested in it, that 
they are bound by no stipulations beyond its written terms. The 
policy of the rule is avouched in those inconveniences, which grow 
out of the various conceptions which different minds may have of 
the same subject—of the liability ofall persons to forgetfulness— 
of passion—prejudice and perjury. Unwritten contracts are un- 
certain; whereas, litera scripta manet. 
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My first proposition is, that parties to written contracts are to 
be held as contracting in reference to the general law of the land. 
Thus, where one makes a promissory note, he is to be held as ma- 
king it, subject to that kind of liability which the law casts upon 
makers ; and the payee receives it, vested with all the rights which 
the law gives to payees. 

My second proposition is, that where parties have clearly ex- 
pressed their meaning in writing, and the law gives to such writing 
a fixed and determinate character, that is to say, fixes the rights 
and liabilities of the parties on the face of their own instrument, it 
is a contract which can in no respect be added to, varied, or con- 
tradicted by parol evidence. The exposition which the law gives 
to the writing, is the contract; and that exposition is the rule and 
measure of the liabilities and rights of the parties. In all such ca- 
ses, the holder can have nothing, and the maker be bound to noth- 
ing, which, according to settled principles, are not deducible 
from the written instrument, and the application of these settled 
principles to the instrument, belongs to the Courts. 

I apply these propositions to the note in this case. It is in the 
following words and figures : 
$1953°4, Monrtice.1o, 10th May, 1838. 

Ninety days after date, | promise to pay to the order of Mum- 
ford & Tyson, at the Bank of St. Marys, one thousand nine hun- 
dred and fifty-three dollars and four cents, for value received, 
in renewal of note, for $1914. 

(Signed,) THOMAS BUTLER KING. 
MUMFORD & TYSON. 

Indorsed, “ Mumrorp & Tyson.” 

The suit was brought by the Bank of St. Marys against Mum- 
ford & Tyson, not as indorsers, but as makers of this note. The 
plaintiff sought to hold them liable, as original, unconditional un- 
dertakers to pay—the plea and the evidence by parol, to support 
it, sought to make them sureties for Mr. King, and by the Act of 
1826, conditionally liable—that is to say, not liable at all, if upon 
notice to do so, the plaintiff failed to sue Mr. King within three 
months. 

Now, what is the legal effect of this paper? There is nothing 
peculiar in it—nothing unknown to the Commercial Law. _ It va- 
ries from the usual mode of making notes, in this, that the parties, 
being more than one, in its body say I promise to pay, instead of 
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we. Admitting that this is not according to the usual phraseology, 
yet it is no anomaly in the law. The law is quite familiar with 
such notes. The use of the singular J instead of the plaral we, 
creates no ambiguity. The judgments of the Courts have given 
a construction to just such a peculiaritywhich judgments are as 
familiar to the profession, and I have a right to presume, to mer- 
cantile men, as any other rule of Commercial Law. Nor is it a 
thing to be thought strange by lawyers or merchants, that this note 
is payable to the order of one of the makers, Mumford & Tyson. 
Such things are of every-day occurrence. This is a joint and 
several negotiable promissory note. Smith’s Mercantile Law, 216. 
Clark vs. Blackstock, Holt, 474. March vs. Ward, Peake, 130. 
Lord Galway vs. Mathew, 1 Camp. 403. 10 East, 264. Butler 
vs. Malissy, 1 Stra. 76. 2 Stra. 819. Cowp. 832. Chitty on 
Bills, 529. 5 Mass. 358. 1 Hill, N. Y. R. 256. 

It is the several promise of. Thomas Butler King to pay ; it is 
also the several promise of Mumford & Tyson to pay. It is far- 
ther, the joint promise of Thomas Butler King and Mumford & 
Tyson, that ¢hey will pay. 

The legal effect of the note is to make Mumford & Tyson orig- 
inal and unconditional undertakers to pay to their own order, or 
to whomsoever might become the legal holder, the sum of money 
specified in it. Having, by indorsement, ordered its payment to 
the Bank of St. Marys, they are unconditionally liable to that 
Bank, as makers. Just as much liable as if Thomas Butler King’s 
name was not on the note. This is the position which they’ have 
elected to take—the position which the law assigns them, and to 
which it will hold them. It can give to them no appellation but 
that of makers, with just that kind of liability which the Law Mer- 
chant, construing this note, fixes upon them. That liability—the 
liability of the maker of a note—is not contingent or conditional ; 
it is subject to no limitation—it is tmmediate and direct. 

The meaning of the parties upon the face of the note is clear; 
it can mean nothing else than that Mumford & Tyson undertook, 
as makers, to pay the holder so much money. No distortion or 
torturing of its terms can give to it any other signification. The 
relation of principal and surety is not suggested, or even shadow-~ 
ed forth in any word or phrase in it; nor can it be implied by the 
application of any rule or doctrine of the law. 

My next proposition is, such being the contract, that evidence 
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that they were in fact sureties, and thereby giving to them the ben- 
efits of the Act of 1826, varies that contract. The contract, we 
have seen, according to the note, is, that they will pay uncondi- 
tionally, to the holder, the sum of money stipulated to be paid. 
Let us see what the contract will be, with the addition of the parol 
evidence. I remark just here, that I do not now consider wheth- 
er sureties in fact (yet who are not so by the written contract) 
are embraced in the Act of 1826. I shall look to that hereafter. 
I am now considering whether, at Common Law, parol evidence 
is admissible to add to, vary, or contradict this note. To determ- 
ine this question, it is material to note, that evidence that these 
parties were in fact sureties, would be, by itself, in the case made, 
harmless; and that it derives its inadmissible quality from the fact, 
that by it alone, they are admitted to the benefits of that Act. 
The Act of 1826 empowers indorsers and sureties to notify hold- 
ers to sue their principals, and if, being notified, they fail to sue 
within three months, the sureties are discharged. Conceding, 
then, that if this evidence is admitted, it would show such a con- 
tract as would make the Act of 1826 applicable to it; I say the 
effect of that evidence is to vary the written contract, and is, there- 
fore, inadmissible. What would the contract be, as amended by 
the parol evidence? It would be to this effect—« We, Mumford 
& Tyson, are liable to you, the St. Marys Bank, it is true, as joint 
and several promisors with Mr. King ; yet, inasmuch as we are his 
sureties, if upon our notice to you to sue him within three months, you 
Jail to bring suit within that time, we are not liable at all’”’—a con- 
tract of liability, upon condition, that being notified so to do, the 
holder ofthe note shall within three months sue the principal. Is 
not this adding new terms to the contract as we find it in writing ? 
Whereas, by the writing, they are unconditionally liable; now, by 
parol, they are in a certain event, not to be liable at all. Where- 
as, by the writing, they are not entitled to the privilege of giving 
the notice and requiring the holder to sue, at the peril of their 
discharge ; now, by parol, they are admitted to the benefits of such 
a privilege. It does not weaken the principle to say that the dis- 
charge is not a necessary result—that it depends upon the dili- 
gence of the holder. If the discharge may result, it is a variation 
of the written contract. The advantage to them, although a con- 
tingent one, is what they are not entitled to by the written con- 
tract. 
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Again, how does the new contract, as set up by parol, affect the 
holder? It prescribes to him a law of limitation as to his right of 
suit against King, the principal, to which, in a Court of Law, he 
was not subject by the written contract. By the writing, there is 
no time within which he is bound to sue King. By the parol con- 
tract, he is compelled to sue within three months after notice, at 
the peril of losing all recourse upon the sureties. It is no an- 
swer to say, that if he loses his recourse against the sureties, it is 
the result of his own laches. The contract, by parol, imposes up- 
on him a burden which does not rest upon him by his written con- 
tract, for which the sureties did not stipulate, and against which 
he, in all probability, would have stipulated; indeed, against which, 
as we shall see, he did in this case stipulate. 

The Legislature, | know, may act upon remedies, but it cannot, 
even through remedies, impair any of the obligations of a contract. 
And if it be said that setting up this new contract by parol, only 
affects the holder’s remedy upon his written contract, I reply that 
it so affects it, as to vary, fundamentally, as I have endeavored to 
show, the written contract itself. It may be said that the right of 
the holder to sue all the parties to this note, in case of notice, is 
perfect up to the expiration of the three months; and, therefore, 
the evidence does not affect the written contract in its first forma- 
tion. If at any time it affects it, the impression on it goes back to 
its origin, and goes forward to its final extinction. How does it 
vary the principle, that plaintiff’s disability, and defendant’s addi- 
tional privilege, is developed subsequently to the date of the note ? 
That disability and that privilege is claimed a/one upon the ground 
that the contract, im the beginning, was what they seek to make it 
by parol. But there is a very simple view of this matter, which, 
to my mind, is conclusive. If this evidence doesnot vary the 
written contract, why is ittendered? What is there to be proven, 
but that which does not there appear? Ifit does not vary it, why 
not rest upon the writing? No—it is palpable that the defence 
goes upon the assumption, that the defendant’s rights must be ad- 
judicated according—not to the written contract—but the parol 


contract, 

Now, it is true that the authorities touching the admission of 
parol evidence, in such a case as this, are conflicting. A case sus- 
taining fully the judgment of this Court, was read from 4 N. H. 
Reps. the doctrine of which case, seems to have received some ap- 
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proval in New York. Other cases were also relied upon in the 
argument, as directly or indirectly warranting the admission of the 
evidence. On the contrary, it will be seen that there are cases 
and Jurists of great authority in our States, denying its admissi- 
bility. I think, however, that I may with safety say, that the 
weight of authority in England denies it. The Common Law is 
binding upon this Court. The decisions of the States are only so 
far binding, as they are founded in sound reason and professional 
learning. Again, I think J may with safety say, that this Court, in 
several decisions, has adjudicated this very question. That is to 
say, has clearly settled the principles which control it. The au- 
thority of this Court, I shall undertake to show, is against the ad- 
mission of the evidence: I concede that in a Court of Equity, this 
defence is available, and that there the evidence may be admitted. 
Strenuously did the learned counsel insist, that if admissible in a 
Court of Equity, it ought to be admitted here—urging, that it is 
unreasonable to drive a party into Chancery, whena Court of Law 
is competent to give relief. Were I disposed to admit the policy 
of this view, I would not dare to do what no Judge can do, with- 
out usurping the powers of the Legislature—break down the bar- 
riers which separate the jurisdiction of the Courts of Law and 
Equity. I shall await the action of the Legislature. 

Mr. Chitty lays down the rule applicable to this case, in the 
following words: “It seems now settled, that verbal evidence is 
not admissible to contradict or vary an absolute engagement to pay 
money on the face of a bill or note; although, as between the 
original parties, evidence may be adduced to establish a defence 
on the ground of a total want of consideration, failure of it or ille- 
gality.’ Chitty on Bills, 141. 

The invariably conceded rule of the Common Law is here sta- 
ted. It is, that you cannot contradict or vary an absolute engage- 
ment to pay money on the face of a bill or note. The exceptions 
are stated, to wit: want of consideration, total failure ané illegal- 
ity. There are some other exceptions—one for example, men- 
tioned by Lord Ellenborough in Hoare vs. Graham, 3 Camp. 57, to 
wit: that the note was indorsed to plaintiff as a trust. All the 
exceptions, however, go to the consideration, the illegality, the de- 
livery of the note, or to frauds between the parties. So run the 
English decisions. Before adverting to them, I submit whether 
there is not, upon the face of this note, an absolute engagement to 
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pay money, and whether any one ofthe exceptions covers this case. 
The engagement is absolute, and the defence here is not pretended 
to rest on any one of the exceptions indicated in the rule. This 
defence is planted upon an engagement different from, and con- 
temporaneous with, the written absolute engagement to be estab- 
lished by verbal evidence. Let us see how similar defences have 
been repudiated by the ablest men of the British Bench. The 
case of Hoare vs. Graham, decided by Lord Ellenborough, is a lead- 
ing authority. There the defendant’s indorsers sought to prove 
by parol, that the condition upon which they indorsed, was that the 
note at maturity should be renewed. 

Lord Ellenborough said—* 1 do not think I can admit evidence 
of this sort. What is to become of bills of exchange and promis- 
sory notes, if they are to be cut down by a secret agreement that 
they are not to be putin suit. The parol condition is quite incon- 
sistent with the written instrument. ....... There may, after 
the bill is drawn, be a binding promise, for a valuable considera- 
tion, to renew it when due, but if the promise is contemporaneous 
with the drawing of the bill, the law will not enforce it. This 
would be incorporating with a written contract an incongruous 
parol condition.” 3 Camp. 57. 

In Free and another vs. Hawkins, it was proposed to prove by 
parol, that it was the understanding between the parties, that the 
defendant, who was sued as indorser, indorsed upon condition, that 
he should not be liable until after the estates of the maker were 
sold. The evidence was rejected. Dallas, J. said—One thing 
is to be observed; if such were meant to be the understanding, it 
ought to have been expressed on the instrument; but it is not ex- 
pressed. ...... The effect of the evidence tendered is to vary 
the note in question, and to control its legal operation; and such 
evidence I think is inadmissible.” 

Park, J. said—* It has been observed in favor of the plaintiffs, 
that they sought not, by the evidence tendered at the trial, to con- 
tradict the note, or /imit the written contract; but if Lissue a prom- 
issory note, payable at two months, and enter into a parol agree- 
ment that the note shall not be put in suit till the end of five years, 
or till the uncertain period of the sale of an estate, can it be con- 
tended that such a parol agreement does not contradict and limit 
the written contract into which I have entered 2?” 

Burrough, J. said—*It would be of the most dangerous import, 
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if evidence of this sort might be let in to cut down written instru- 
ments.” 8 Taunton, 92. 

In Woodbridge vs. Spooner, the action was brought against the 
representative of the maker ofa promissory note. At the trial, the 
defendant offered to prove that the note, which was on its face pay- 
able on demand, was agreed, at the time of making it, to be paya- 
ble only at the decease of the maker. The Court rejected the evi- 
dence. 

Abbott, C. J. said—“ The object of the testimony was to show 
that a promissory note, which in terms appeared to be payable on 
demand, was agreed not to be payable till after the decease of the 
maker. Now, it is contrary to the rules of law to admit extrin- 
sic evidence to show that the intention of a party executing a 
written instrument is different from that apparent on the face of 
the instrument itself.” 3 Bar. § Ald. 233. 

The object of the defendants in the cause before this Court, was 
to show that their intention was different from that apparent on 
the face of the note. The intention apparent on the note is to pay 
absolutely; the intention to be shown by parol, is to pay as sure- 
ties, that is, to pay upon condition. 

In Rawson vs. Walker, Lord Ellenborough, in an action by the 
payee against the maker of a note, refused to admit evidence of 
an agreement between plaintiff and defendant, that the defendant 
should not be called on until after a final dividend should be made 
ofa bankrupt’sestate. 1 Starkie’s Rep. 301. See also, Campbell 
vs. Hodgson, 1 Gow. R.74. Bowerbank vs. Monterio, 4 Taunt.846. 
Hogg vs. Smith, 1 Taunt. 347. Skin. 54. “Phil. Evid. 2 edit. 433. 
Stark. on Evid. part 2,279. Ridout vs. Briston, 1 Tyrw. 84. 1 
Cro. § J.231. Chitty, Jr.1518. Mosely vs. Hanford, 10 B. & C.729. 

These decisions appear to me to be conclusive as to the rule of 
the Common Law; and the principle settled by them, seems to 
be conclusive as to this case. The great principle settled is, that 
an engagement to pay money absolutely, on note or bill, cannot be 
superseded, modified or limited by parol evidence. It is proper 
to say, that the two leading cases of Hoare vs. Graham and Free vs. 
Hawkins, are not even so strong as the case I am now reviewing. 
The actions in those cases were against indorsers—here the suit is 
against makers ; and this case is not open to the application of a 


doctrine which has found its way into a few American books, but - 
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noi sanctioned in England, that an indorsement is an inchoate 
contract, and therefore, subject to explanation by parol. 

Pitman on Principal and Surety, meets the proposition I am la- 
boring to establish, in the following explicit terms—terms which 
contemplate the case made upon this record. “In order, howev- 
er, that the surety may avail himself of a defence at Law, it must 
appear upon the face of the instrument that he is such surety ; for 
if he is bound as principal, he cannot at Law aver, by pleading, that 
he is bound as surety, though in Equity, parol evidence is admissi- 
ble to show who is principal and who surety. Thus, if two per- 
sons are jointly or jointly and severally bound to the creditor, the 
one as principal and the other as surety, and both appear on the in- 
strument as principals, such surety obligor, when time has been 
given to the principal debtor, or to the representatives of such prin- 
cipal debtor, may have relief in a Court of Equity, though ke could 
not at Law.” Pitman on Principal and Surety, 125, 126. 

This very direct and unequivocal elementary authority is sup- 
ported by a series of decisions. In Rees vs. Benington, Lord Lough- 
borough declares the rule thus: “ Where a man is surety at Law 
for the debt of another, payable at a given day, if the obligee de- 
feats the condition of the bond, he discharges the surety. When 
they are bound jointly and severally, the surety cannot aver by plead- 
ing, that heis bound as surety. But if he could establish that at Law, 
the principle at Law is, that he has an interest in the condition, 
and if the pericd is extended, that totally defeats the condition, and 
the consequence is, the surety is released from his engagement.” 
2 Vesey, Jr. 542. His Lordship had previously said, that it was 
the form of the security which forces these cases into Equity. True, 
if by the paper, a party is surety, he has relief at Law; af by the 
form of the paper, he is not a surety, although surety in fact, he 
mus! zointo Equity. Thatisthe doctrine settled by Lord Lough- 
borough, and which I am now trying to establish. 

The case of paramount control on this question, however, is 
that of Fentum vs. Pocock, tried in 1813, before Mansfield, C. J. 
Heath and Chambre, Justices. It is paramount, not only because 
it meets the question here, but because in it, Mansfield, C. J. re- 
views .nd overrules the two cases of Laxton vs. Peat and Collott 
vs. Haigh, decided by Lord Elienborough at Nisi Prius, which 
are the starting points of the contrary doctrine. {n Kerrison vs. 
Cook, (3 Camp. 362,) Gibbs, J. also expressed strong doubts of the 
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doctrine ruled in Laxton vs. Peat. In Fentum vs. Pocock, the 
question was, whether an acceptor of a bill for accommodation 
was discharged by an arrangement with the drawer, by the hold- 
er, for payment by instalments. The defence was put upon the 
ground that the acceptance, being for accommodation, the accept- 
or Was surety to the drawer. The defence was rejected, Mans- 
Jield, C. J. saying, “ He who accepts a bill, whether for value or to 
serve a friend, makes himself, in all events, liable as acceptor, and 
nothing can discharge him but payment or release.” The proof was, 
that the acceptance was for accommodation. The decision went 
upon the ground, that on the instrument the acceptor was liable, 
at all events, as principal. That was the legal import of the writ- 
ten evidence. Mansfield, C. J. speaking of the case of Laxton vs. 
Peat, remarks, “ When I first saw the case in Campbell, I was in 
the same state with Mr. Justice Gibbs, and doubted a great deal 
whether it could be law. 

“ The case of Collott vs. Haigh must be considered as not a sep- 
arate decision, but as resting on the authority of the former. It 
is utterly impossible for any Judge, whatever his learning and 
ability may be, to decide at once rightly upon any point that comes 
before him at Mist Prius, and whoever looks through Campbell’s 
Reports, will be greatly surprised to see, among such an immense 
number of questions, many of them of the most important kind, 
which came before that noble and learned Judge; not that there are 
mistakes, but that he is, in by far the most of the causes, so wonder- 
fully right, beyond the proportion of any other Judges. But in 
this case we think we are bound to differ from him, and to hold 
that it is impossible for us to consider the acceptor of an accom- 
modation bill in the light of a surety for the payment by the draw- 
er,” &c. 5 Taunt. 195,196. Thus Lazton vs. Peat and Collott 
vs. Haigh were overruled. 

The case of Price vs. Edmunds, in its facts is very analagous 
to this case. The payee of a joint and several note brought 
suit against one of the makers, and the defendant proved that he 
was a mere surety, and that plaintiff had agreed with the principal 
to indulge by payment in instalments. He claimed, that thereby 
he was discharged. Counsel for the defendant, whilst relying up- 
on the cases of Larton vs. Peat, §c. was interrupted by Bayley, J. 
with this significant interrogatory: “Does not a party, by sign- 
ing a note as joint maker, render himself subject to all the liabili- 
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ties of joint maker?” By Parke, J.as follows: ‘Can a contract 
between the payee and maker of a note be shown by extrinsic ev- 
idence, to be different from what it purports to be on the face of 
the note itself? Here, on the face of the note, the contract pur- 
ports to be an absolute contract by the defendant for the payment 
of a sum of money. The effect of the parol evidence was to show 
that it was conditional.” These queries sufficiently indicate the 
mind ofthe Court. It did not find it necessary to deternmine the 
question, whether the extrinsic evidence was or not admissible, 
the judgment turning upon another point. However, Parke, J. 
in giving his opinion, said, “As to the other point, I think that 
the decision in Fentum vs. Pocock, where it was held, that the ac- 
ceptor of an accommodation bill was not discharged by giving 
time to the drawer, was good sense and good law.” 10 Barn. & 
Cress. 578. 

The next case which I refer to, is that of Dary vs. Prendergrass. 
It was there decided, that in an action ona bond against a surety, 
it is no defence, that time has been given by parol agreement to the 
principal. Adédot, C. J. said, “The ground of my opinion in this 
case is that general rule of the Common Law, which requires that 
the obligation created by an instrument under seal, shall be dis- 
charged by force of an instrument of equal validity. The opera- 
tion of that rule is indeed sometimes such, as to make it impera- 
tive upon a Court of Equity to interpose and grant relief, 
but it by no means follows that the rule of Law is to be broken 
down, because a Court, having jurisdiction of another kind, will 
interpose where there is a particular case, in which the rule of 
Law will operate harshly. There is a great objection to a Court of 
Law taking upon itself to act as a Court of Equity, because they 
have not the means of doing that full and ample justice which the 
particular case may require. We ought not, therefore, to inter- 
pose in a matter which seems peculiarly to belong to the jurisdic- 
tion of a Court of Equity. If a parol agreement is entered into to 
give time to the parties, supposing it not to be the case of a surety, 
but simply the case of a common bond, conditioned for the pay- 
ment of money at a certain day, it will not prevent the party from 
proceeding at Law immediately, whatever the consideration of the 
delay may be.” 5 Barn. & Ald. 187. 

In Brittain § Wilson vs. Webb, Bayley, J. holds the following 
language: “Besides, the plaintiffs are not at liberty to set up a 
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parol contract inconsistent with a written contract, and that would 
be the effect of enabling them to recover on this declaration against 
the defendant. For it appears by the bill ef exchange, which was 
in writing, that the defendant was entitled to have the contents of 
the bill paid to him, whereas, the effect of the agreement to be set 
up, is to show that it never was intended to be paid to him, &c.” 
1 Barn. & Cress. 483. To the same effect is Lewis vs. Jones, 4 B. 
§& C. 506. 

The last case that I shall refer to from the English books, is Ash- 
bee vs. Pidduck, in which it is decided, that where three persons 
entered into a joint bond, and it did not appear, either on the bond 
or condition, that two of them were sureties for the other, a release 
given by the obligee to the representatives of one of the deceased 
obligors, was no answer in behalf of the surviving obligor. Lord 
Abinger, C. B. said, “How does it appear that these defendants 
are sureties? It does not appear from the condition of the bond 
that they were so; and you cannot, as against the obligee, show 
that they were.” 1 Mees. §& Wels. 568. 

The American authorities very generally sustain the foregoing 
rules of the Common Law. I refer to a few of them: 

“Where a note is signed, says Mr. Story, by two persons, writ- 
ten thus: We promise, andsigned A B principal,andC D surety, itis 
still the joint note of both. And if it were written I promise, and 
signed in the same manner, it would be the joint and several note 
of both. For the language designating the principal and surety 
does not change the rights of the payee or subsequent holder, but mere- 
ly ascertains the relation of the makers to each other, and operates as 
notice of that relation to the other parties thereto.” Story on Prom. 
Notes, sects. 57, 58. 

Mr. Story, in his Treatise on Bills, speaks more directly to the 
point, as follows: “So it seems that where several* persons are 
jointly and severally liable upon a contract, the giving of time to 
one, or proceeding in a suit against one, even to judgment, but 
without satisfaction, will be no discharge to the other. Indeed it 
has been thought that it will make no difference in such a case at 
Law, whatever might be the case in Equity—upon which some 
doubt may be entertained—that one of the joint parties to a bill 
is in fact a surety for the other; atall events, ifhe is not stated to 
be so on the face of the bill. For under such circumstances, as to 
the holder, he may and should be treated as a joint principal, with- 
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out any reference to his relation to the other joint contractor,” &c. 
Story on Bills, sects. 430, 432. 

The case of Hunt vs. Adams decides the principle extracted 
above from Judge Story’s text. In that case, the note was signed 
by A, and C wrote underneath—“I acknowledge myself holden 
as surety for the payment of the demand of the above note, witness 
my hand;” signed C. In an action on this note, A and C were 
held to be joint promisors, and not only joint promisors, but orig- 
inal promisors. Such was ruled to be the legal effect, not only of 
that note, but also of a note written I promise to pay, and signed 
by A principal, and C surety. Parsons, C. J. said: “The defend- 
ant is an original party to the contract as well as Chaplin. The 
contract, in its legal construction, is a promise made, as well by the 
defendant as Chaplin, for value received, to pay fifteen hundred 
dollars to the plaintifi’s intestate. ‘To this promise, Chaplin has 
signed as principal, and defendant as surety. This mode of sign- 
ing is an accommodation between the promisors, by which the de- 
fendant is entitled, if he pay the note, to indemnity from Chaplin, 
but as to the intestate, they must be considered as joint and sev- 
eral promisors. The legal effect of a note in this form is not dif- 
ferent from a note in the form of. “ for value received, | promise,” 
&c. and signed by one with the word principal annexed to his 
name, and by another with the word swrety thus annexed ; or if 
the form of the note had been, “for value received, I, A B, as 
principal, and I, C D, assurety, promise to pay,” &c. This last 
form is not uncommon, and the promise has always been holden 
to be made by each as original promisor.” 5 Mass. 360, 361. 

This case determines the /egal effect of the note upon which the 
action was brought. Subsequently, the same case in principle, but 
upon another of the notes between the same parties, came before 
the Supreme ‘Court of Massachusetts. In the latter case, the de- 
fendant, who was the surety on a note described in the reference to 
the case in 5 Mass. offered to prove by parol, an agreement 
between the principal and the payee, that he, the defendant, was 
to be holden to pay, only on condition that the principal could 
not pay. The Court, recognizing the construction as to the legal 
effect of the note, which had been previously put upon it, and 
which I have above stated, rejected the evidence, because it was 
“incompetent to control the legal effect of a written contract.” 

Sewell, J. delivering the judgment of the Court, said, among 
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other things—“ When a contract has been stated in a writing, as- 
sented to and signed by the parties concerned, and that contin- 
ues in being, and under the control of the party relying upon it, 
evidence of other parol agreements to explain or vary the written 
contract, would be a rejection of that evidence, which is necessa- 
rily the best. 

“Tn the case at bar, if the motion for the defendant should 
prevail, a conditional and collateral contract might be sustained, 
by a parol stipulation for a contract in writing, which is absolute, 
and by which the defendant engages as surety for Chaplin. The 
construction to be given of this note, as written, has been settled 
by the former decision of this Court, to be the same as if the note 
had expressed a joint and several promise of Chaplin and the de- 
fendant. The defendant became responsible to Bennett, imme- 
diately and directly, by the legal operation of the written words 
which he had subscribed.” 7 Mass. 518, 719, ’20. 

How nearly in its facts, and how closely in principle, does not 
this case approach to the one at this bar? A surety having en- 
gaged in writing to pay, absolutely, was not permitted to inter- 
fere with the legal effect of his own written contract, by proving 
a conditional contract. : 

In the Bank of the United States vs. Dunn, an indorser pro- 
posed to prove that the payment of the note had been guarantied 
by the maker, by certain securities, and that the indorsement was 
matter of form, and therefore he was not liable. The Supreme 
Court rejected the evidence, because it varied the legal effect of 
the contract of indorsement. 6 Peters, 51. Also, 9 Wheat. 587. 
3 Dall. 415. 

In Spring vs. Lovett, in an action by the payee against the ma- 
ker, on a promissory note, the defendant was not permitted to 
prove a parol agreement, that upon his executing a deed of real 
estate to the plaintiff, the note was to be givenup. 11 Pick. 417. 

So in Farham vs. Ingham, evidence that a note, absolute on its 
face, was payable on condition, was refused. 5Ver.R.114. See 
Low vs. Treadwell, 3 Fairf. 441. 5 Ver. R. 152. 1 Minor Ala. 
R. 357. 6 Mass. 519. Palmer vs. Grant, 4 Conn. R. 389. Raws- 
ton vs. Parr, 3 Russ. R. 424. Baker vs. Briggs, 8 Pick. 122. 19 
Ib. 260. 24 Ibid 64. Foster vs. Jolly, 1 Cromp. Mee. & R. 703. 

Thompson vs. Ketchum, 8 Johns. R.146. 5 Porter, 505. 

The majority of the cases which I have referred to, go upon 
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the ground of a parol agreement. It is not pretended in this case, 
that there was any agreement between the defendants and The 
Bank of St. Marys, that they should be held and bound as sure- 
ties; all that is pretended, is that the Bank had notice at the time 
of making the note, of the relation between them and Mr. King, 
of principal and sureties. Thus, at best, amounting only to an 
equitable defence. So far from agreeing to be held bound by the 
obligations which, through the Act of 1826, might grow out of 
that relation, it is expressly proven, that it was the usage of the 
Bank to require indorsers to sign as makers, and that the defend- 
ants were notified of that usage. The Bank thus stipulated 
against the very defence set up. The defendants contracted with 
knowledge of that usage, and are bound by it. The usage was 
proven to be to require indorsers to sign as makers, as well as in- 
dorsers. The object of this usage, I must infer, was to secure all 
the legal advantages which such signature would give. For ex- 
ample, the advantage of liability, without demand and notice— 
primary and original liability, as makers, irrespective of the rela- 
tion of principal and sureties. As ¢xdorsers, the Bank knew (such 
is the legal inference) that they would be entitled to the benefits 
of the Act of 1826. To shut out those benefits, it required them 
to become makers on the note. The fact that they were required 
to sign as makers, rebuts the inference, that it consented to be- 
come bound by the legal consequences that might result to it from 
the relation of principal and sureties. 

The rule of the Common Law, as to the admissibility of parol 
evidence, has been adopted by this Court, and has been applied 
in more than one case, strikingly analogous to this. It seems to 
me, that if any one principle has been more firmly settled by this 
Court than another, it is that for which I am now contending. 
As early as the first term, held at Cassville, after our organiza- 
tion, this doctrine underwent the review of this Court, in Rogers 
vs. Atkinson, et al. 

Lumpkin, J.in that case, said—“ The burden of the argument 
of counsel for the defendant in error, has been to establish the 
rule, that parol evidence cannot be received, to add to, contradict 
or materially vary a written agreement ; and that the instrument 
itself must be considered as containing the true understanding be- 
tween the parties, and as furnishing better evidence thereof, than any 
which can be supplied by parol. We subscribe to the doctrine inall 
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its amplitude—and a series of adjudications in England and in 
this country, in the State and National Courts, have firmly and 
uniformly upheld the principle, and placed it beyond the reach of 
successful attack.” 1 Kelly, 18. The Judge then proceeds to 
discuss the rule, and to enumerate exceptions, in its application 
to different forms of written contracts. No exception which he 
recognizes, embraces this case. 

The case of Stubbs vs. Goodall, adjudicates the very principle 
upon which I insist. That was an action by the indorsee against 
the indorser of a note, which was not payable at a chartered 
Bank, but simply to the order of the indorser. The defendant 
offered to prove at the trial, that it was the intention and agree- 
ment of the parties, that the note should be negotiated at a char- 
tered Bank. This Court held the evidence inadmissible. The 
ground upon which the Court went, is developed in the follow- 
ing words of Lumpkin, J. who delivered the judgment. Com- 
menting upon an extract from the text of Mr. Story, on promis- 
sory notes, the Judge says—“ We believe it to be a departure 
from that rule of Law, which precludes the admission of parol 
evidence, to contradict or substantially vary the legal import of a 
written agreement, than which none is better settled or more sal- 
utary in its application to contracts.” Again, the Judge quotes 
from the decision of a case in 3 N. H. R. the following proposi- 
tion, to-wit : “ But it seems also to be well settled, that parol ev- 
idence cannot be received, to vary or control the settled legal im- 
port of a commercial instrument,” (the very doctrine for which I 
contend,) and gives to it a very emphatic indorsement, in the fol- 
lowing words : “ We entirely concur in this firm and manly ad- 
herence to a rule of Law, which has done more to prevent frauds 
and perjuries, than the Statute passed professedly for that object. 
Better, by far, to rest upon broad principles, capable of being com- 
prehended by the humblest capacity, and especially when they have 
proved so beneficent in their results, than to be forever frittering 
them away by nice and attenuated distinctions, which elude even 
the most subtle.” 4 Ga. R.106. The case of Stubbs and Good- 
all is distinguishable from the present case, in one particular ; and 
that particular makes ¢his a stronger case than that. It is that in 
that case, the defendant was an indorser ; in this, the defendants 


are makers. In that case, the admissibility of the evidence, in the 


argument, was put upon the ground that a blank indorsement is 
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an inchoate contract, and is therefore susceptible of explana- 
tion by parol ; which principle, ifit were a sound one, has no rel- 
evancy to makers. A brief explanation will show that the prin- 
ciples involved in Stubbs and Goodall, are the same with those 
involved in this case. By the Act of 26th Dec. 1826, (Prince, 462,) 
indorsers upon notes and other instruments are not entitled to 
demand and notice, unless given for the purpose of negotiation, 
or intended to be negotiated at any chartered Bank, or unless de- 
posited at any chartered Bank for collection. The note in that 
case, not appearing on its face, to be payable at a chartered Bank, 
or appearing to have been intended to be negotiated at a char- 
tered Bank, or to have been deposited there for collection, the 
defendant, Goodall, was not, upon the face of the note, entitled to 
notice. By the legal import of his contract, he was not entitled 
to notice. His engagement to pay as indorser, was by the law 
of Georgia, an absolute engagement without notice. The payee 
had stipulated on the note, that he should be liable without no- 
tice—he had bound himself, by indorsing a note not payable at 
Bank, or otherwise appearing to be intended to be negotiated at 
Bank, to be liable without notice. Now, tu let himself into the 
benefits secured by the proviso of the Act of 1826, that is to say, 
to place himself in the position of an indorser, entitled to notice 
by that Act, he offered to prove by parol, that it was the intent 
and agreement of the parties, that the note should be discounted 
at Bank. The effect of this evidence was to set up a conditional 
liability in place of an absolute liability. The legal import of his 
indorsement was to charge him without notice. By that indorse- 
ment his liability did not depend upon notice. By the parol 
agreement he was to be liable wyon condition that he had notice. 
And how did Goodall seek to change his contract? By invo- 
king, through the means of a different contract, to be set up by 
parol, the benefits of the proviso of the Act of 1826 in his favor ; to 
make thus, that which was absolute, conditional ; to secure thus, 
a right or privilege denied to him by the legal import of his 
written contract ; to impose thus, upon the holder of the note, a 
burden which did not rest upon him, by the written contract, to- 
wit: the burden of giving notice ; to cast upon him a disability, 
against which, in the note, he had stipulated. Well, in this case, 
the defendants are seeking to do the same things. By parol, 
they seek to invoke the aid of the Act of 1826 in favor of sureties ; 
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To secure to themselves privileges or rights, to which, by their 
written contract, they are not entitled; To cast a burden, to-wit: 
the burden of suing the maker within three months, upon the 
holder, under which he did not rest, and against which he had 
stipulated, both in the written contract, and by the usage of the 
Bank. In short, to vary the legal import of their written con- 
tract, by making what was an absolute engagement to pay mo- 
ney, a conditional engagement to pay money. If there is a dif- 
ference in the principles of the two cases, I am unable to see it. 
Upon similar principles, and upon the decisioh in Stubés vs. 
Goodall, was determined the case of Collins vs. Everett, (4 Ga. 
R. 266,) and a later case, not yet reported, argued at Decatur in 
August, 1848. 

My learned associates, however, place the judgment of this 
Court, in part, upon the Acts of 1826, in favor of sureties. If I 
could agree with them, which I cannot do, in their construction 
of those Acts, still my dissent must needs be made, because they 
rest their judgment, not upon the Statutes alone, but upon gene- 
ral principles also. What remains to me, is to show, if I can, 
that this question is in no way dependent upon the Acts, or ei- 
ther of them, of 1826. 

There are two Statutes which are claimed to have some rele- 
vancy to this case. One passed on the 20th Dec. 1826, and the 
other on the 26th of Dec. 1826. Bothof these Acts relateto sure- 
ties. The former is entitled, “An Act to define the liability 
of securities on appeal, on stay of execution, and for the protec- 
tion of bail on recognizance, bond, note or other contract.” The 
whole of its enactments have a single, definite and unmistakeable 
object, and that is to afford to sureties a summary mode at Law, 
of remuneration out of their principal. The rights of the payees of 
notes, or other holders, are not intended to be affected by it. So 
far from this heing the case, the object of the Act is expressed, 
and that is, in every class of the cases enumerated, to enable sure- 
ties to control judgments against their principals for reimbursement. 
By the 5th section of the Act of 20th Dec. 1826, sureties on 
bonds, notes or other contracts, are authorized on the trial, to 
make special defence; and in case it shall appear to the Court, 
that one or more of the defendants are sureties only, and not in- 
terested in the consideration of the contract sued on, verdict and 
judgment shall be entered accordingly ; and the surety is clothed 
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with such privileges as, in a previous section, are conferred upor 
other sureties. The privilege referred to is, “the use and con- 
trol of the execution, for the purpose of proceeding against his 
principal.” The defence in this section given to the surety, is not 
against the plaintiff in the action, but against the principal, who 
may be sued with the surety. This is demonstrated by the’ pro- 
viso to this section, which is in these words: “ Provided the 
plaintiff shall iz no case be delayed by any dispute which may 
arise between the defendants, but the Court shall decide the is- 
sues, and the verdict which may have been finally rendered on 
the issues between the defendants, shall relate back to the time 
of the verdict and judgment in favor of the plaintiff’? The liti- 
gation, the issues made, are between the defendants ; the plaintiff’ 
as not to be delayed. His rights remain not only intact, but are 
expressly protected in this Act. Then what relation has it, can 
it have, to a contest between the holder of the note and the ma- 
ker? Surely none, not even the most remote. 

The Act of 26th Dec. 1826, has two sections. The first relates 
to the liability of indorsers on notes, &c. and is not pretended to 
have any application to the point in discussion. The second sec- 
tion is mainly relied upon as controlling it, and is as follows: 
« Any security or indorser may, whenever he thinks proper, 
after the note or instrument becomes due, require the holder to 
proceed to collect the same, and if he shall not proceed to do so 
within three months, the indorser or surety shall be no longer li- 
able.” Prince, 461, 462. The position is, that inasmuch as this 
Act authorizes any surety to give notice, and upon failure of the 
holder to proceed to collect within three months, discharges him, 
that any surety who is so im fact, although not a surety on the 
written contract, may in ‘a Court of Law, plead his suretyship 
and his notice, and prove it by parol. Now, I am not prepared 
to say, that any party to a note, who is 7m fact a surety, is not en- 
titled to the benefit of this Act, whether he appear to be so or 
not, on the face of the written contract. What I assert is, that 
unless it appear on the written contract, that he is a surety, 
he is not entitled to the benefit of the Act in a Court of Law. 
He may go into Equity and be there relieved, because the 
rules of proceeding and the law, as settled, governing that 
jurisdiction, will permit him to have relief there. He cannot 
come here for relief, because he cannot get it until the rule of ev- 
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idence, which I hope I have shown is so well established, is ab- 
rogated by the Legislature. The Legislature, in granting to him 
the privilege, without prescribing the manner of his remedy, 
must be, according to the established rules of statutory construc- 
tion, considered as remitting him to that forum where the reme- 
dy is competent, and not to that where, by existing laws, it is not 
competent, If it is apparent on a written contract,iby the signa- 
ture or by recital, that a party is a surety, then this Act is avail- 
able to him, in a Court of Law, because there the establishment 
of his right would not be dependent upon parol evidence, and the 
exercise of it would not be precluded by any rule of Law. I am 
not at liberty to infer, from the fact that the Legislature has au- 
thorized any surety to discharge himself by notice, that it in- 
tended to annul, so far as applicable to all instruments to which 
there might be parties holding to others the relation of sureties, 
arule of evidence founded in the clearest reason, and the most 
manifestly sound policy. If indeed the surety had not a remedy 
in Equity, I should, in that event, be more inclined to give him 
one here. I should be disposed to imply a repeal of the rules of 
evidence which stand in his way, rather than make the Act of the 
Legislature nugatory. But sitting, as we now sit, in a Court of 
Law, and construing this Act in the light of Law rules, I must 
believe that it applies to such sureties on notes and bills, as are 
so on their face. And as in this case the defendants are not on 
this note sureties, but unconditional promisors, it does not admit 
them to the defence set up, or authorize the admission of the ev- 
idence. 

When I say that these defendants would be entitled to relief in 
a Court of Equity, I mean to say that there, their defence might 
be set up and proven ; but I do not mean to say, that in this case, 
it would be successful ; that would depend upon the case made on 
the trial. The facts being ascertained, Chancery would no doubt 
relieve, if the facts would authorize relief. The whole difficulty 
here is, that the facts which would authorize relief, do not appear 
upon the contract which the parties have made, and cannot in a 


Court of Law be ascertained. 
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No. 8.—E. Srarnes and W. W. Pare, plaintiffs in error, vs. CaL- 
vin Quin, defendant. 


[1.] One of several tenants in common, may sue separately in trover, and 
the defendant may plead the non-joinder in abatement; but if he fail so to 
plead, he cannot take advantage of it on the trial, norby motion inarrest, but 
will be confined to giving in evidence the interest of the other tenants in 
common, in mitigation of damages. And the plaintiff may proceed to re- 
cover his proportion, or aliquot interest, in the common property. 

[2.] In such a case, the other tenants in common, may afterwards sue seve- 
rally, for their interest, and the defendant cannot plead the non-joinder of 
their co-tenants, in abatement. 

[3.] One tenant in common, cannot bring trover against his co-tenant, unless 
in case of the destruction or sale of the property. 

[4.] One of several tenants in common, sells the whole property to A: Held, 
that trover will lie for their interest in it, against the purchaser, in favor of 
the other tenants; that such sale is void, as to them, and does not make him 
a tenant in common with them. 


Trover, in Telfair Superior Court. Tried before Judge Scar- 
BOROUGH. 


The plaintiffs, as attorneys at law, entered into an agreement 
with one W. Rogers, attorney in fact for Samuel Brinson, to sue 
for certain negroes, in the possession of one James Chaney, of 
Montgomery County, in consideration that they should receive 


-one half of the recovery. Rogers, in settlement of the case, re- 


ceived of Chaney, three negroes—Harriet and two children—and 
sold them to the defendant, Calvin Quin. The plaintiffs brought 
trover against Quin, to recover the negroes; and upon these 
facts, the Court charged the Jury, on the trial—“ That if they 
believed the facts proved, plaintiffs had shown title to said prop- 
erty, to themselves and Brinson, or defendant, as tenants in com- 
mon, and they could not recover, because Brinson was not made 
a party plaintiff. If defendant was a tenant in common, one ten- 
ant in common could not maintain an action at Law, against his 
co-tenant.” Which decision plaintiffs allege to be erroneous. 


RockwELL, for plaintiff in error. 
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Coxe, for defendant in error, cited— 


Leonard vs. Scarborough, 2 Kelly, 73. Hall vs. Page, 4 Geor- 
gia R. 428. 1 Pick. 415. 3 Cow. 624. 2 Kent, 466. 4 Lit. 
412. 4 Pet. 410. 5 John. Ch. 327. 7 Bing. 369. 21 Wend. 
98. Smith on Cont.67. 1 Ham. 132. 5 Monr.416. 14 Mass. 
322. 3 Wheat. 204. 15 Vesey, Jr. 1389. 1 Toml. Law Dic. 
title Champerty. 2 Mart. Lou. R. 281. 3 Louisiana R. 160. 
2 Atken, 115. 4J. J. Marsh. 16. 5 B. & A. 140. 17 Sergt. & 
Rawle,99. Brown on Actions, 309. 6 Hast,614. 4 Camp. 237. 
13 East, 522. 2 M. & Sel. 397. 5 Taunt. 617. 


By the Court—Nisset, J. delivering the opinion. 


The presiding Judge in this case, instructed the Jury, that if 
they believed that the evidence showed a tenancy in common, 
between the plaintiffs and another, that they should find for the 
defendant. Meaning to say, no doubt, that one of two or more 
tenants in common, could not maintain trover against a stranger, 
for the common property. He also instructed the Jury, that if 
they believed that the evidence showed a tenancy in common, be- 
tween the plaintiffs and the defendant, that they should find for 
defendant. Meaning, no doubt, that one tenant in common, can- 
not sue his co-tenant in trover, for the common property. These 
decisions are excepted to. In this case, there was no plea in 
abatement, for non-joinder of plaintiffs. The questions were 
made on the trial, upon the instructions of the Court to the Jury. 

Tenants in common, are not seized per my and per tout, but 
per my only. Their interest in the common property is several. 
Hence, in ejectment they must sue severally ; also, in all actions 
which savor of the realty. Littleton, s. 311, 312, 313. 1 Chitty’s 
Pl. 44. 4 Kent, 368. Mr. Chitty says: “In personal actions, 
as for a trespass or nuisance to their lands, they may join, be- 
cause in these actions, though their estates are several, yet the 
damages survive to all ; and it would be unreasonable, when the 
damages are thus entire, to bring several actions for a single tres- 
pass. A tenant in common may, however, in general, sue sepa- 
rately, as in ejectment, for his undivided share, or in trespass, for 
the mesne profits, or in debt, for the double value, against a per- 
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son who has held over, after the expiration of his tenancy.” 1 
Chitiy’s Pl. 44. Bac. Ab. tit. Joint Tenants, 72. 2 Black. 1077. 
5 7T. R. 24 Yelv. 161. Cro. Jac.231. 2 H. Black. 386. 5 
Mod. 151. The language ofthe English authorities is, in perso- 
nal actions, tenants in common may sue jointly, which seems to im- 
ply that they may sue severally. Indeed, Mr. Chitty says, that 
in gentral, they may sue separately. The American authorities 
assert, very generally, that they must join in personal actions. 
At least, so says Mr. J. Bronson, in Hill vs. Gibbs, 5 Hill’s N. Y. 
R. 58. I believe, however, that no controversy can grow out of 
may and must. The English and American authorities mean the 
same thing. 

[1.] They both mean to say, that they may join in trover and 
trespass, and that there is no objection whatever to the joinder ; 
and that they may sue severally, for their aliquot shares or pro- 
portions of interest in chattels ; subject, however, to be defeated 
in the latter case, by a plea in abatement, for the non-joinder of 
their co-tenants. And if, in the latter case, the defendant fails to 
plead in abatement, he cannot give the non-joinder in evidence, 
on the general issue, or plead it in bar, or move in arrest, even 
though the matter be found specially, or appear upon the face of 
the plaintiff’s pleadings. If the plaintiff sues separately, and the 
defendant fails to plead, the plaintiff may proceed and have his re- 
covery for his aliquot interest in the property, and the defendant 
is confined to giving in evidence the joint interest of others, in 
mitigation of damages. In our State, the plaintiff thus recovering 
a verdict in trover for damages, upon payment by the defendant 
of the verdict, he would become a tenant in common of the prop- 
erty, with the person jointly interested with the plaintiff. Chan- 
cellor Kent thus briefly states the whole doctrine in Wheelright 
rs. Depeyster—* It appears to be settled in the books, that in ac- 
tions of trover and trespass, the plaintiff may sue separately for 
his aliquot share or proportion of interest in a chattel, and that 
the defendant may give the joint interest of others in evidence, in 
mitigation of damages, but that he cannot avail himself of the 
omission of the plaintiff, to unite the other tenants in common 
with him in the suit, otherwise than by pleading it in abatement. 
He cannot take advantage of it on trial.” 1 John. 486. This is 
the doctrine which we hold, and which governs the first excep- 
tion in this case. 2 Vin. 59. pl. 21, 25, 26, 27. Cro. Eliz. 554. 
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Latch, 152,153. 1 Mod.102. 1 Show, 29. 2 Lev.113. Shin. 
640. 1 Salk. 32. 2 Stra. 820. 5 Bac. Abr. 260, 261. 6 T.R. 
766. 1 Saund.29. G. 7 T. R. 280. 5 East, 420. 1 Bos. §& Pull. 
70 to 75. 6 Johns. 108. 8 John. 151. 11 Mass. 419. 1 Phil. 
Ev. 210. 1 Wend. 380, 386. 4 C. & P. 152. 

[2.] And if in a several action, by one of two or more tenants 
in common, there is no plea in abatement, the other tenants 
may afterwards sue alone ; and in the latter suit, the defendant 
cannot plead the non-joinder in abatement. Sedgworth vs. Over- 
end, 7 T. R. 279. 

In the case at bar, as there was no plea in abatement, the de- 
fendant was not entitled to avail himself of the non-joinder, upon 
the trial, and the Court erred in instructing the Jury, that if they 
believed from the evidence that the plaintiffs were tenants in com- 
mon with another, they should find for the defendant. 

[3.] Upon the second point. It is true, generally, that an ac- 
tion of trover does not lie in favor of one tenant in common 
against his co-tenant, because the possession of one is the posses- 
sion of all; yet, it will lie, in case of the destruction or sale of the 
property. This has been decided several times by this Court. 
See Hall vs. Page, 4 Georgia R. 434, ’5. 

[4.] According to this doctrine, trover would lie in favor of these 
plaintiffs, against their co-tenant, for the sale of the negroes, 
which they owned in common, to the defendant. The suit is not, 
however, against him, but against the purchaser from him, who 
was in possession of the negroes. Now, if there was, by that 
sale, a tenancy in common created between the plaintiffs and the 
defendant, the plaintiffs had no right to bring trover against him. 
There is no evidence, in that event, that the case comes within 
the exceptions to the rule, that one tenant in common cannot sue 
another in trover. The suit here, is brought against a stranger 
to the original tenancy in common—a purchaser of the whole 
property from one of the co-tenants. One of the tenants in com- 
mon may sell his zx¢erest, and thus the purchaser and the remain- 
ing tenant become tenants in common, or it may be sold under ex- 
ecution, and the same result will follow. But one tenant in com- 
mon cannot sell a distinct portion of the common property, much 
less the whole, and convey a title to the purchaser. They are 
not like partners. They each hold an undivided several interest. 
Each has title to that undivided interest, and neither can convey 
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it to the prejudice of the other. The grantor may himself be es- 
topped, perhaps, by such a sale, but it does not affect the rights of his 
co-tenant. Thedefendant claimsa title here, inhimself alone. That 
he could not acquire, but by a purchase from all the tenants in com- 
mon. His title, as against the plaintiffs’ title, is a nullity—nor 
does he stand in the relation, to them, of a tenant in common. 
Such we hold to be the law, arising on the facts of this case ; and 
the Court, therefore, erred in charging the Jury, that according 
to the law of the case, they might consider of the question, wheth- 
er the plaintiffs were tenants in common with the defendant, for 
such we consider to be the effect of the charge. See Hail vs. 
Page, 4 Ga. R. 434, ’5. Leonard vs. Scarborough and wife, 2 
Kelly, 73. 4 Kent, 368. 12 Mass. 348. 24 Pick. 329. 4 Conn. 
495. 5 Conn. 363. 3 Yerg. 492. 

Several interesting questions were made in the argument of 
this cause, which were not made or determined below. The 
points now decided, are the only ones made on the record. Jus- 
tice to the Court below, requires us to abstain from the decision 
of questions, upon which the presiding Judge gave no opinion, 
and the determination of which is not necessary to the case made 
by the record. 

Let the judgment below be reversed. 


No. 9.—Joun Dot, ex dem. Wm. Cuming and others, plaintiffs 
in error, vs. Roz, C. E. and James M. Burt er, tenant in pos- 
session. 


[1.] There can be no special pleading in ejectment, forthe consent rude, which 
adntits lease, entry and ouster, compels the defendant to plead only “not 
guilty,” or the Statute of Limitations. 

[2.] The general issue in ejectment denies the defendant’s possession, as well 


as the plaintiff’s title. 


Ejectment, in Bryan Superior Court. Motion to dismiss de- 
fendant’s plea, decided by Judge Fiemine, at Chambers, Dec. 
22d, 1848. 


An action of ejectment was commenced in Bryan Superior 
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Court, returnable to April Term, 1848, for a certain tract of 
land, known as Sandy Hill. 

At the first term, James M. Butler, the alleged tenant, filed 
the following pleas: 

“ And now, at this term, comes the defendant, James M. But- 
ler, in his proper person, the furce and injury when, &c. and 
says that he is not guilty of the said trespasses in ejectment, as 
above laid to his charge, and of this he puts himself upon the 
country. 

“ And for further plea in this behalf, the said James M. Butler 
says, that at the time of the commencement of the aforesaid ac- 
tion in this behalf, against him, he was not in possession of the 
said premises, in the said plaintiff’s declaration mentioned, or any 
part thereof, nor did he then or now claim any right, title, inter- 
est, property or possession of, in or to the said premises, but that 
the said premises are the property of, and claimed and held, by 
one John Bailey, of the County of McIntosh, in the State of Geor- 
gia; and further, that the said James M. Butler disclaims all 
right, title, interest, possession, property, claim or demand of, in 
or to the said within mentioned premises, or any part thereof; 
and of these several matters, he puts himself upon the country. 

(Signed,) JAMES M. BUTLER, 
im proper person.” 

At the trial term of said cause, the plaintiff, by his counsel, 
moved to dismiss and set aside the said pretended pleas, and to en- 
ter a judgment by default, against the casual ejector— 

1st. Because, that part of it purporting to be the general issue, 
did not confess lease, entry and ouster. 

2nd. Because the second part of said paper is wholly inconsis- 
tent with the general issue, and ought not to be allowed to stand. 

3d. Because the latter part of said pretended plea, being spe- 
cial in its character, could only have been filed by leave of the 
Court; and being dilatory in its character, even although it 
had been put in by leave of the Court, it should have been passed 
upon and disposed of by said Court, at the first term. 

4th. That the whole of said paper was contrary to the rules of 
pleading, and illegal ; and if special circumstances authorized its 
admission, the existence of such special circumstances should 
have been shown at the first term. 

Plaintiff’s counsel farther moved the Court, if the latter part of 
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the plea was ruled illegal, that said Butler should be ruled to 








| 
trial on the general issue. 
| The presiding Judge overruled the motion, and decided that 
said Butler should have his option to go to trial on the first part 
of his plea, as the general issue, or on the latter part of said paper, 
if verified by affidavit. 
The defendant’s counsel struck out the first part of the plea, 
and went to trial upon the latter part, (verified by the affidavit of 





defendant,) upon the question of possession alone, the Court con- 
fining the testimony to that question. 
The Jury failing to return a verdict, a mis-trial was ordered, , 
and by consent, it was ordered that plaintiff’s motion to dismiss 
the plea and take judgment by default, should be re-argued be- 
fore Judge Fleming, at Chambers. : 
Upon which hearing, the motion was overruled. 
The Court deciding that said Butler was properly before the 
Court on the plea denying his possession, and that said plaintiff 
was properly ruled to trial, on said plea—which decisions are ex- 


cepted to. 


| Harven & Lawron, for plaintiff in error, were stopped by 
| . 

| the Court. 
j 

; 

| 


De Lyon, for defendant in error. 


PE 


By the Court—ULvmrxin, J. delivering the opinion. 


Lord Coke deemed special pleading so delightful a science,,. 
that its very name was derived, according to him, from its pleas- 
urable nature. “ Quia bene placitare omnibus placet.” My breth- 
ren, who were engaged in the management of this case, in the 
Circuit Court, will pardon me for suggesting, that they seem in- 
tent on restoring this exquisite recreation to its pristine state. 

Had a motion been made to dismiss this writ of error, as hav- 
ing been prematurely brought, it must have been sustained. No 
final judgment has been rendered in the cause, below. There be- 


ing a mis-trial, all the issues of law and of fact, are still pending, 
and the presumption is, they will be correctly adjudicated. 

The origin and growth of the action of ejectment, will be found 
fully stated by Mr. Sergeant Adams, in the opening chapter of 
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his Treatise on Ejectment. It is an action in which a tenant, for 
a term of years, claims damages for a forcible ejection or ouster 
from the land demised. It was invented in the reign of Edward 
II. or Edward III. to enable suitors to escape from the thousand 
niceties in which real actions were embarrassed ; and which, 








moreover, were cognizable in the Courts of Common Pleas only. 
Real actions having been abolished, ejectment is the regular mode 
of proceeding, for the trial of possessory titles. Anciently, dam- 
ages only were recoverable—subsequently, the land itself. It is 
needless to add, that this form of action is entirely fictitious. It 
is thus described and illustrated by Lord Mansfield: 

“ An ejectment is an ingenious fiction, for the trial of titles to 
the possession of land. In form, it is a trick between two, to dis- 
possess a third, by a sham suit and judgment. The artifice would 
be criminal, unless the Court converted it into a fair trial between 
the proper parties. The great advantage of this fictitious mode 
of proceeding is, that being under the contro! of the Court, it may 
be so mgdelled as to answer in the best manner, every end of jus- 
tice and convenience. The control which the Courts have over 
the casual ejector, enables them to put any terms upon the plain- 
tiff which are just. He was soon ordered to give notice to the 
tenant in possession. When the tenant in possession asked to be 
admitted defendant, the Court was enabled to impose conditions ; 
and therefore, obliged him to allow the fiction, and go to trial upon 
the real merits, without being entangled in the niceties of plead- 
ing on either side. Fairclaim vs. Shamtitle, 3 Burr. 1294. 

[1.] Four things are necessary to enable a person to support 
an ejectment, viz : title, lease, entry and ouster. And as the three 
latter are only feigned in the modern practice, the plaintiff would 
be non-suited at the trial, if he were obliged to prove them. The 
Courts, therefore, compel the defendant to enter into what is 
called the consent rule, by which he undertakes that at the trial 
he will confess the lease, entry and ouster to have been regularly 
made, and rely solely upon the merits of his title. In England, 
at present, the consent rule admits possession also. The consent 
rule is presumed to be taken in every case, and being at best but a 
useless form, its observance is dispensed with in point of fact ; 
and this dispenses with all special pleading in ejectment. The 
defendant can plead only “ not guilty,” and the Statute of Limi- 


tations. 
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[2.] With us in Georgia, as in most of the States, the general 
issue in ejectment denies the defendant’s possession, as well as 
the plaintiff’s title. Stevens vs. Griffith, 3 Ver. R. 448. 

It was not necessary, therefore, in this case, that the defendant 


A should have pleaded specially, that he was not in the possession 
_. of the premises in dispute, at the time suit was commenced.{ And 


yet it was not competent fur the plaintiff, on the other hand, to 
deinur to this plea. At most, it was but an act of supererogation. 
The defendant did more than duty required of him. The Court 
was wrong in compelling the defendant to elect between these 
pleas, and in sending him to the Jury, upon the question of 
possession alone. The Court might very properly, for the sym- 
metry of its records, have directed this supernumerary plea to 
have been stricken out as surplusage. 

It is true, that if the verdict had been for the defendant, it 
would have ended the case ; but if the finding had been for the 
plaintiff, upon this issue of possession, still he would have to show 
title in himself, before he could have recovered. Undersour sys- 
tem of appeals, therefore, this mode of procedure might have in- 
volved four trials instead of two; and for this reason, if no other, 
the practice should be discountenanced. 

Let the cause be remanded, and further proceedings be had, 
in conformity with this opinion. 





No. 10.—ALEXANDER ScranTon, e¢ al. plaintiffs in error, vs. Rose 
Demere and Joun Demers, by prochein ami, defendants. 


[1.] Where a warrant of attorney was executed under the rule of Court, to 
confirm an appeal entered by the agent of the party to the suit, in which it 
was recited, that “I do hereby ratify and confirm all that my said attor- 
ney has done, or may hereafter do in my name, in the premises, without 
incurring cost to me:” Held, that the authority of the agent to enter the ap- 
peal, was ratified by his principal, and that he would be bound for all costs 
necessarily incident to the entering such appeal, notwithstanding the quali- 
fication in the warrant of attorney. 


{2.] Where a free person of color is a party to a suit, in the Courts of this 


State, and dies, the suit abates; and administration should be taken out on 
the estate of such free person of color. 
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[3.] Where a decree was obtained in favor of legatees, against the executors 
of the testator’s will, for their legacies under it, and the executors have ad- 
mitted assets in their hands, sufficient to pay them: Held, that property 
which had been distributed to another legatee, under the will, with the 
assent of the executors, could not be first seized and sold in satisfaction of 
such decree, against the executors alone, when it did not appear there was 
any deficiency of assets t» pay all the legacies, and the legatee whose prop- 
erty was taken, was no party to the decree; notwithstanding it was declared 
by the decree that it should be a lien upon, and bind the whole estate of the 
testator. The estate of the testator, in the hands of the executors, is Jirst li- 
able for the satisfaction of the decree, before such portion of it as had been dis- 
tributed to legatees who were not parties to the decree, and who had been 
in possession of it for several years, with the assent of the executors. 


Levy and claim, in Glynn Superior Court. Decided by Judge 
FLEMING. 


In 1828, Raymond Demere made his will, the third item of 
which was as follows : 

“ Whereas, from the fidelity of my negro man Joy, and my ne- 
gro woman Rose, who not only saved and protected a great part 
of my property during the time the British occupied St. Simons, 
but actually buried and saved a large sum of money, with which 
they might have absconded and obtained their freedom; it is 
therefore my will, and I direct my executors to petition the Leg- 
islature to pass an Act for the manumission of my said negroes, 
and their two children, Jim and John, and any,other children 
Rose may have, setting forth their meritorious behavior and faith- 
ful conduct during a period of invasion, when nearly all the ne- 
groes on St. Simons deserted and joined the British.” 

“It is also my will, and I direct if the said Joy, Rose and her 
children are freed by law, and remain in Georgia, that the said 
Joy, Rose and her son Jim, shall each receive two cows and 
calves from my stock on St. Simons.” 

After making a devise of land to said negroes, testator further 
provides: “ And also, that said Joy, Rose and her children, 
shall receive from my estate, one year’s provision, from the time 
they take possession of their land; and also, that my executors 
shall pay from my estate, or have the payment of the same se- 
cured, viz: to my negro woman Rose, during her lifetime, an 
annuity of seventy-five dollars ; and also, the further sum of seven- 
ty-five dollars, for the support of her son John, until he arrives at 
the age of twenty-one years; and then, my executors are direct- 
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ed to pay unto the said John, from my estate, the sum of $1000 
lawful money.” 

After making provision for the education of John, and the pro- 
tection of their rights, the testator divides his estate, real and 
personal—one half to Joseph Demere, his son, and one half to 
certain grandsons. 

The Legislature of Georgia manumitted the said slaves, as de- 
sired in the will. The executors failed to pay the legacies and 
annuities to Joy, Rose and her children, but distributed the 
whole estate to the residuary legatees. In 1843, (Joy and Jim 
being dead,) Rose Demere and John Demere, by their next 
friend, Alexander Mitchell, filed their bill against the executors, 
praying an account of their annuities and legacies ; and such pro- 
ceedings were had, that at April Term, 1845, a decree was ren- 
dered in favor of the complainant, for and in behalf of Rose De- 
mere, “ the sum of $3,000, the amount due her 31st December, 
1842, $150 for her annuity for 1843, and $75 for every year as 
long as she lives ;” and for and in behalf of John Demere, “the 
sum of $1024.” ‘ And we further decree, that this decree shall 
be a lien upon, and bind the whole estate of the said Raymond 
Demere.” 

Execution issued thereon, and the grandsons, residuary lega- 
tees of one half the estate, paid thereon, one half of the same. 

On the 13th March, 1846, the execution was levied on thirteen 
negroes, viz: Charles, Harrington, Flora, Adam, Eve, Cupid, 
Judy, Paul, Rhina, Sam, Mary and Flora, to which negroes a 
claim was regularly interposed by Alexander Scranton and Ed- 
win M. Moore, trustees. 

At November Term, 1847, a verdict was rendered by the Petit 
Jury, in favor of the claimants. Upon said verdict being rendered, 
Solomon Cohen, Esq. not being the attorney at law of the plain- 
tiffs in #. fa. moved the Court at said term, for leave to file a 
warrant of attorney from the plaintiff, within sixty days to appeal, 
and did on that day enter an appeal, and thirty days thereafter, 
under said order, filed the following warrant of attorney : 

“ Rose Demere, &c. plaintiffs in fi. fa. 
vs. Glynn Superior Court, 
John Cooper, et al. defendants, Claim, &c. 
Moore & Scranton, trustees, claimants. 
Know all men by these presents, that I, Alexander Mitchell, 
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prochein ami of Rose and John Demere, do hereby make, con- 
stitute and appoint Solomon Cohen my attorney, to enter an ap- 
peal in the above stated case, from the verdict of the Petit Jury, 
rendered at the November Term of the Glynn Superior Court, 
in the year 1847, hereby ratifying and confirming all that my 
said attorney has done, or may hereafter do, in my name, in the 
premises, without incurring costs to me. 

Witness my hand and seal, at Darien, this 20th Dec. 1847. 

ALEXANDER MITCHELL, Pro. Am. [t. s.] 

Witness, SAMUEL PALMER, J. I. M. C. 

Before the appeal or verdict of the Petit Jury, Rose Demere 
died. 

At the April Term, 1848, a motion was made to dismiss the 
appeal, on the following grounds : 

ist. That the appeal was not entered in conformity to law. 

2nd. That no power of attorney, authorizing said appeal to be 
entered, has been filed. 

3d. That there were no legal parties capable of entering an 
appeal. 

By consent, the above motion, and the law and facts of the 
case, were agreed to be argued before Judge Fleming, at Cham- 
bers, and his decision upon the law and testimony to be entered 
as the judgment of the Court, and a verdict was taken accord- 
ingly. 

It was proven before Judge Fleming, that Joseph Demere 
married, and in 1833 made an assignment of his property to pay 
his debts, and the residue settled in certain trusts, for himself and 
wife, and next of kin. In 1839, J oseph Demere died, and his 
widow having intermarried with one James Moore, made an 
agreement with the next of kin, by which the property was divi- 
ded, and thirty-four negroes were conveyed, with the assent of 
the executors, to the claimants, as trustees for her. Thenegroes 
levied on were a portion of these. 

It was proven by the depositions of one James Mayo, that 
“ five of the above named negroes, (the negroes levied on,) were 
purchased with funds of the estate of Raymond’ Demere, Sr. 
which went to Joseph Demere, as his part of his share of said es-, 
tate, with the assent of the executors. The five negroes are 
named Harrington, Flora, Charles, Cupid and Judy.” 

Upon hearing argument upon the motion to dismiss the appeal, 
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and also upon the merits of the cause, the Court below overruled 
the motion to dismiss the appeal, and also decided that the suit 
did not abate by the death of Rose Demere, and that the negroes 
levied on were subject to the execution ; to which decision of the 
Court the counsel for the claimants excepted, and now assign the 
same for error here. 


Henry & Warp and Lioyp & Owens, for plaintiffs in error. 


We respectfully submit to the Court the following proposi- 
tions, on the part of the plaintiffs in error : 

1st. Where a claim case is pending, under the provisions of our 
Statute, and the person for whose use the same is pending dies, 
the said suit abates until his legal representatives are made par- 
ties. 3 Kelly, 159. 

2nd. By the death ofan infant, suing by his guardian, the -suit 
is abated. 41 Law Lib. 51. 

3d. Letters of administration may and ought to be granted 
upon the estate of deceased free persons of color, who die intes- 
tate, for although they have no political, they have personal 
rights. 4 Ga. R. 72. 

4th. One of those rights is in the right of inheritance as heirs, 
legatees and distributees. Prince, 799. Act of 1830, p. 187. 2 
Kent, 258, note. 

5th. Even if the right to inherit as heirs, legatees and distribu- 
tees, does not exist, the property, at the death of the ward, passes 
out of the guardian, and vests immediately in the people of this 
State ; and if letters of administration be necessary to reduce the 
same into possession, the escheator is bound, by his oath of 
office, to take out such letters. Prince, 789. Hotch. 488, 489. 

6th. But if we are in error on the foregoing propositions, the 
appeal ought to have been dismissed by the Court below, the 
same not having been entered in compliance with our Statute, in 
such cases made and provided. Under our Statute, there are but 
two modes of entering an appeal; one by giving bond, the other 
by filing an affidavit. In this case, the former mode has been 
adopted. The party, therefore, appealing, must be bound for 
the costs. This can only be done by himself, or by an agent duly 
authorized for that purpose. It is not pretended that he is bound 
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by his own act, but by the act of his agent, Solomon Cohen, Esq. 
duly authorized for that purpose. 

7th. An agent, constituted for a particular purpose, under a 
limited power, cannot bind his principal, if he exceed that pow- 
er. 2 Kent’s Com. 620. Story on Contracts, 201,202. 28 Law 
Lib. top page, 78. 

In the discussion of the merits of this case, two questions pre- 
sent themselves for the consideration of the Court: 1st. What 
were the rights of these claimants, (or plaintiffs in error,) inde- 
pendent of the decree of 22d April, 1845? 2nd. How have 
those rights been affected by that decree ? 

1st. What are the rights of the plaintiffs in error, independent 
of the above decree ? 

Upon the death of a party, the whole interest in the personal 
property vests in the executor, and his disposition of it is binding 
against creditors, distributees and legatees, so long as he remains 
solvent. 4 Term R.625. 1 Kelly, 388. 

By the assent of the executor to the legacy, the whole legal in- 
terest vests in the legatees, and they may bring trover or eject- 
ment against the executor, in their own name. Toller on Ez’rs, 
311. 6 Carr § Payne, 126. 3 East, 120. 1 Story’s Eq. 554. 
1 Kelly, 645. 

The executors having assented to the legacy, and the legal es- 
tate having passed out of them, there remains no legal interest in 
them, which can be levied on by execution. Dudley, 99. Har- 
per’s Law R.20. 2 Hill, 522. 1 Minor, 95. 

Not only the legal but the equitable interest in the estate pass- 
es out of the executor, by his assent to the legacy, and vests in 
the legatee. We assert the above principle 

First. Because the legacy having been delivered over by the 
executor, the law will presume that he has retained in his hands 
assets of the estate, sufficient to pay all the remaining legacies, 
and all debts, and if solvent, the Court will compel him to do so. 
2 Vesey, Sr.194. 25 Law Lib. 243. 2 Comyn’s Dig. 498, 499. 

Second. Because, even if there should be a deficiency of as- 
sets, unless that deficiency existed at the time the legacy was 
paid, a legatee who has failed to secure his legacy, cannot, even 
by bill, claim contribution. Toller on Ez’rs, 341. 1 Peere Wil- 
liams, 495. 1 Story’s Eq. 110. 

There is nothing in the wording of this will, which exempts 
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the legacies to Rose Demere and John Demere, from the ordi- 
nary rule. 18 Law Lib. 192. 25 Ib. 235, 236. Fonblanque, top 
page, 563. 3 Atk. 693. 2 Johns. Ch. 620. 

2d. How are the rights of these plaintiffs in error, affected by 
the decree of 22d April, 1845 ? 

The latter clause of this decree, by which our property is 
sought to be subjected to the execution issuing thereon, can only 


be applied to that portion of the estate of Raymond Demere, Sr.. 


in the hands of the executors, properly applicable tothe payment 
of these legacies. Bailey’s Eq. 163. 

First. Then, independent of the above decree, the plaintiffs in 
execution, under the facts of this case, can have no claim against 
the property levied on, either at Law or in Equity. 

Second. By that decree, our rights have not been in any man- 


ner affected. 
S. Coren and Harpen & Lawron, for defendants in error. 


The counsel for the defendants in error submit the following 
statement of points and authorities : 

Ist. The suit has not abated, and therefore there is no necessity 
to make new parties. Cooper & Worsham vs. City Couneil, 4 
Ga. R. 68. Prince's Dig. 789, 802, 808, 797, 799, 225, 233. Con- 
stitution of Georgia, §1, Art. 8. 1 Story’s Eq. Pl. sec. 354. 

2nd. The escheator cannot be made a party. -Hotch. 489, 490. 
Charlton’s (T. U. P.) Rep. 313. 2 Bailey, 387. 

3d. The appeal was propertly entered, and the power of attor- 
ney is full and complete. Prince’s Dig. 789, §56. 1 Kelly, 275. 
2 Ib. 236. 

4th. Legacies are not barred by the Statute of Limitations, 
and the property of the testator, in the hands of a distributee, is 
liable to an annuitant. Irby vs. McRae, 4 Dess. 422, 432. 
Glenn vs. Fisher, 6 Johns. Ch. R. 33. Luffton vs. Luffton, 2 Johns. 
Ch. R. 614. Mazwell vs. Maxwell, R. M. Charlton’s R. 462, 
465, et seg. Davies vs. Wattier, 1 Sim. § Stewart, 463. Cairnes 
vs. Iverson, 3 Kelly, 132, 135. Grigg vs. Summerville, 1 Russ. 
§ Mylne, 338. March vs. Russell, 3 Mylne & Craig, 32,41. 1 
Story’s Eq. Jur. sec. 92, and note. 


By the Court—Warner, J. delivering the opinion. 





| 

j 

| 

| 
3 

) 





Mich. LAW LISRARY 


c 
‘ 


UNIV. Gi 





SAVANNAH, JANUARY TERM, 1849. 99 





Scranton and others vs. Demere. 





Three questions are made by the record, for our considera- 
tion and judgment, in this case. 

[1.] 1st. Whether the motion to dismiss the appeal, entered 
under the authority of the warrant of attorney, was properly 
overruled by the Court below. 

2d. Whether the suit abated, by the death of Rose Demere ; 
and— | 

3d. Were the negroes levied upon, in the possession of one of 
the legatees under the will, with the assent of the executors, 
subject to be first taken, in satisfaction of the decree made against 
the executors, as stated in the record ? 

The motion to dismiss the appeal was, in our judgment, prop- 
erly overruled by the Court below. The appeal was entered _ be- 
fore the warrant of attorney was procured from Mitchell, au- 
thorizing Mr. Cohen to act in the premises. Time was given by 
the Court, in accordance with the third Common Law rule of 
practice, to file the warrant of attorney, which was done within 
the time allowed. In the warrant of attorney, Mr. Cohen is ex- 
pressly authorized to enter an appeal in the case, from the verdict 
rendered by the Petit Jury, and the principal expressly ratifies 
and confirms all that his said attorney has done, or may hereafter 
do in his name in the premises, without incurring costs to him. 
It is objected that the qualification as to the costs, in the warrant 
of attorney executed by Mitchell, renders the appeal entered by 
his attorney, Mr. Cohen, before the execution of the warrant by 
him, void, inasmuch as the appeal could not be entered, without 
the payment of costs. The appeal, however, had been already 
entered, when the warrant of attorney was executed, and by its 
express language, Mitchell ratifies and confirms what his attorney 
has done in his name, in the premises. One of the legal conse- 
quences which attach, on the entering an appeal, is the payment 
of costs. We cannot suppose, by any fair construction of this 
warrant of attorney, that it was the intention of Mitchell to au- 
thorize his attorney to do an act, and annex a condition in the 
authority given him, which would defeat its accomplishment. 
The construction which we give to the warrant of attorney is, 
that Mitchell intended to confirm and ratify the appeal entered in 
the case, by Mr. Cohen, his attorney, without incurring any other 
or greater amount of costs, than such as was legally incident to 
entering the appeal. Whatever may have been his intention, 
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we think that inasmuch as the payment of costs is a necessary 
and legal incident to the entering the appeal, and having expressly 
ratified and confirmed the act of his attorney, in entering it, he 
would in law be bound for the legal costs of the appeal, notwith- 
standing the qualification in the warrant of attorney. 

[2.] Did the suit abate in the Court below, by the death of Rose 
Demere? In Barker vs. Bethune, (3 Kelly, 159,) we held, that 
on the death of the usee of the plaintiff in execution in a claim 
case, the suit abated. But it is said that the decedent in this 
case, being a free person of color, does not come within the prin- 
ciple of the decision in Barker vs. Bethune, for the reason, no ad- 
ministration can be granted on her estate. So far as we know, 
this is a new question in the Courts of this State. In the case of 
Cooper and Worsham vs. The Mayor and Aldermen of Savannah, 
(4 Ga. R.72,) we held that free persons of color were not citi- 
zens, as contemplated by our Constitution and Laws ; that they 
had no political rights, and had always been regarded as our 
wards. By the Act of 22d December, 1819, free persons of col- 
or are authorized to hold property, and their descendants to in- 
herit it after their death. Prince, 799. By the Act of 1829, 
they may sue and be sued in our Courts, by their next friend or 
guardian. Prince, 802. It is said, if administration may be 
granted on their estates, then, the rules of granting administra- 
tion under our laws, must be extended to them; and the next of 
kindred of the decedent would be entitled to it, and thus they 
would exercise political rights, by holding the office of adminis- 
trator. Viewing this class of our population as wards, and enti- 
tled to our protection, we think administration may be granted 
on their estates, without doing violence to our laws and institu- 
tions, or the declared policy thereof. We place them on the 
same footing with infants, with regard to administration. If an 
infant be the next of kindred to the deceased intestate, and thus 
entitled to the administration, it will be granted to his guardian, 
durante minore etate. 1 Williams’ Ez’rs, 295. So, upon the 
death of a free person of color owning property, his guardian 
would be entitled to administration on his estate, and not the next 
of kindred, as the argument supposes, for the reason that a free 
person of color has not the /egal capacity to be an administrator 
in this State. The right of administration on their estate, would 
seem to follow as a necessary legal consequence, from the right 
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of their descendants to inherit their property after their death. 
In case of a contest for the administration, the guardian of the 
next of kindred to the deceased, would be entitled to it; if no 
guardian, then, such discreet white citizen whom the Court of 
Ordinary might think proper to appoint. By granting adminis- 
tration on their estates, the rights of this class of our population 
will be much better protected, as well as the rights of their cred- 
itors, and no injury result to the community. Their estates will 
be in the hands of the responsible officers of the law, who will 
be bound to make a just and equal distribution thereof, after the 
payment of debts, to the next of kindred, who may be entitled to 
it as their descendants. We are therefore of the opinion that the 
suit in the Court below abated on the death of Rose Demere, 
and that administration should be taken out on her estate. 

[3.] Is the property in the possession of the legatee, subject to 
the execution, according to the facts exhibited by the record ? 
The negroes had been distributed to Joseph Demere, the lega- 
tee, by the executors of Raymond Demere, and had been in his 
possession, and those claiming under him, for several years, with 
the assent of the executors. The decree had against the execu- 
tors, it is declared, shall be a len upon, and bind the whole estate 
of the testator, Raymond Demere. The legatee, whose property 
is now sought to be sold, in satisfaction of the decree, was no 
party to the suit in which it was rendered. The decree is 
against the executors alone. It is insisted by the plaintiff in ex- 
ecution, that inasmuch as the decree is a lien upon, and binds the 
whole estate of the testator, that the negroes in the hands of the 
legatee, distributed to him as a part of the testator’s estate, are 
subject to be seized and sold, in satisfaction thereof. 

The question made by the record before us, is not solely as to 
whether the decree binds the whole estate of the testator, for the 
payment of the complainants’ legacies, but it is as to what portion 
of that estate shall first be applied to the payment of that decree. 
The complainants in the decree are not creditors, but they are 
voluntary legatees, under the will of the testator. It was the duty 
of the executors to have retained in their hands a sufficient por- 
tion of the assets of the estate of their testator, to satisfy the 
legacies of the complainants in the decree, when they made dis- 
tribution to the other legatees, and in the absence of all proof to 
the contrary, we are bound to presume they did so retain. The 




















102 SUPREME COURT OF GEORGIA. 


Scranton and others vs. Demere. 








bill on which the decree was rendered, was filed by the complain- 
ants, against the executors of the testator, for an account and pay- 
ment of their legacies, out of the assets of the testator, in their 
hands. ‘The executors have not insisted upon the plea of plene 
administravit, in their answers, and a general decree having been 
rendered against them, ona bill to account and admit assets, 
must be considered as establishing the fact that they had, at the 
time of the rendition of the decree, a sufficiency of the assets of 
the testator in their hands, to satisfy and pay it. Erving vs. Pe- 
ters, 3 Term R. 685. Ramsden vs. Jackson, 1 Athyns R. 294. 
The decree against the executors being an admission that they 
have in their hands a swfficiency of the assets of the testator, to sat- 
isfy and pay it, shall the execution be levied upon the property 
of the testator, in the hands of the legatee, or shall it be satisfied 
out of the testator’s estate, remaining in the hands of the execu- 
tors, which has not been distributed? It is our judgment that 
the execution issued, to enforce the decree made against the ex- 
ecutors alone, should be satisfied out of the assets of the testator, 
in the hands of the executors, and not out of that portion of the 
testator’s estate, distributed to the legatee, the more especially when 
such legatee was no party to that decree. We do not desire to 
be understood as intimating an opinion that the legatee would be 
a necessary party to a bill, like the one upon which this decree is 
founded, it being simply a bill on behalf of the complainants, 
against the executors, to enforce the payment of their legacies, 
out of the assets of the testator, in their hands. But when there 
is a deficiency of assets, to pay all the legatees, and there is to be 
an abatement of the several legacies under the will, in favor of a 
particular legatee, who claims not to have received his due pro- 
portion of the assets, and those to whom distribution has been 
made by the executors, are required to refund a portion of their 
legacies, such legatees as are required to refund, ought to be 
made parties, because their interest is affected by the decree. 
Story’s Eq. Pl. 184, sec. 203. Egberts vs. Wood, 3 Paige’s Ch. 
R. 520. In Luffton vs. Luffton, (2 Johns. Ch. R. 614,) it was 
held, that if an executor pays one legatee, and there is after- 
wards a deficiency of assets to pay the others, the legatee so paid, 
must refund a proportionable part. But if the deficiency of as- 
sets has been occasioned by the waste of the executor, the lega- 
tee who is paid may retain the advantage he has gained by his le- 


eRe RCI 


me te ene A ine plete 








poe 


Sete ames. 14 esto 








at ee 48 





SAVANNAH, JANUARY TERM, 1849. 103 





Fleming vs. Townsend 





gal diligence, as against his co-legatees, but not against a creditor. 
In the case before us, there is no evidence of wuste by the exec- 
utors ; but so far as the record shows, the executors have now in 
their hands assets of the testator sufficient to pay the decree ren- 
dered in favor of the complainants, who are co-legatees with Jo- 
seph Demere, under the will. It does not even appear there is 
any deficiency in the assets, to pay all the legatees. On what prin- 
ciple then, can the property of the legatee be seized and sold, in 
satisfaction of a decree, obtained by one co-legatee for his legacy, 
against the executors alone, who admit they have in their hands 
sufficient assets of the testator to pay it? The decree undoubt- 
edly binds the whole estate of the testator, but what portion of 
that estate shall first be appropriated to its payment, is ‘he ques- 
tion? We are of the opinion, that as there is no deficiency of as- 
sets apparent on the face of the record, for the payment of all the 
legacies, and that Joseph Demere having received his distribu- 
tive share, as a legatee under the will, with the assent of the ex- 
ecutors, such distributive share is not liable to be seized and sold, 
in satisfaction of a decree rendered against the executors, in a 
suit in which the legatee was not a party, when it is admitted by 
the executors they have in their hands sufficient assets to pay it. 
The assets of the testator, in the hands of his executors, are first 
liable for the payment of the decree. Let the judgment of the 
Court below be reversed. 





No. 11.—Georce G. Fiemine, guardian, &e. plaintiff in error, 
vs. EvisAun Townsenp, defendant. 


[1.] Possession retained by the vendor, after an absolute sale of real or per- 
sonal property, is prima facie evidence of fraud, which may be explained, 
and after the possession is proven, the burthen of explaining it rests upon 
those who claim under the sale; and the rule is applicable to voluntary 
conveyances, and to sales for valuable consideration. 

[2.] Purchasers are not embraced in the terms of the Stat. 13 Elizabeth; nor 
is personal property embraced in the terms of the Stat.27 Elizabeth ; but pur- 
chasers fall within the spirit of the 13 Elizabeth, and personal property within 
the spirit of 27 Elizabeth. 

(3.] Upon Common Law principles, a voluntary conveyance is void, against a 
subsequent bona fide purchaser for value, without notice. 
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[4.] Held, that to sustain a voluntary conveyance against a subsecuent bond 
fide purchaser, for valuable consideration, notice to the purchaser must be 
actual; and that the registration of the conveyance is not such notice as 
will deprive him of the benefit of the Stat. 27 Elizabeth. 


Trover, in McIntosh Superior Court. Tried before Judge 
Fleming, November Term, 1848. 


This was an action of trover, for the recovery of two negro 
slaves, Joe and Elsy. Upon the trial it appeared, that on the 4th 
day of May, 1835, John L. Taylor, by bill of sale, conveyed the 
said negroes, with one other, together with certain stock—cattle, 
hogs and horses—to said George G. Fleming, for a consideration 
expressed on its face, of $1400; and that on the 7th May, 1835, 
said Fleming, for the same expressed consideration, conveyed 
the said negroes to the children of John L. Taylor. Both bills of 
sale were recorded on the 19th of October, 1835. The negroes 
remained in the possession of John L. Taylor. His children 
were minors, and had no other guardian, and lived with him. 
The witness, who drew the bills of sale, stated that five or ten 
dollars were paid in cash by Fleming to Taylor, and that he had 
an indistinct recollection of a note having been given. 

On the Ist January, 1842, for the consideration of $800, the 
said John L. Taylor, by bill of sale, conveyed Joe and Elsy to 
the defendant, Elijah Townsend, the negroes being then under 
levy of executions against John L. Taylor, and in his possession. 

A verdict was rendered for the defendant. Subsequently, a 
motion was made for a new trial, on the following grounds : 

1st. Because the verdict is contrary to law. 

2nd. Because the verdict is contrary to evidence. 

3d. Because his Honor charged the Jury that the retention of 
possession by a vendor or donor of personal property, after an 
absolute conveyance, directly or indirectly, to his children, is 
prima facie evidence of fraud. 

4th. Because his Honor charged the Jury that by the Com- 
mon Law and the English Statutes, the retention of possession of 
personal property, by the vendor, even after a sale to his children, 
is prima facie evidence of fraud, as against subsequent purcha- 
sers, as well as creditors, although the deed of conveyance 
should be duly recorded, according to the laws of the State of 
Georgia. 
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5th. Because the verdict is contrary to law and evidence. 
Which motion was overruled by the Court, and this decision 
is here alleged to be erronecus. 


Tuomas T. Lone and Harpen & Lawton, for plaintiffin error. 
DeLyon & Luoyp, for defendants. 
By the Court—~Nisset, J. delivering the opinion. 


[1.] The first proposition of the presiding Judge, to which the 
plaintiff in error excepts, is this: “ The retention of possession 
by the vendor of personal property, after an absolute sale, is pr?- 
ma facie evidence of fraud, and if unexplained, becomes conclu- 
sive.’ This point has been so often before this Court, that I do 
not consider it an open question. Few, if any Courts, have ven- 
tured to question that the retaining of possession, was a badge of 

fraud, The question has been, whether it was not, per se, a 
fraud, not susceptible of explanation, and which, of itself, 
would annul the sale. It has also been a question, as to what 
amount of explanation would remove the presumption of fraud 
from possession ; and whether the Courts should not lay their 
hand upon the matter, and adjudge, as a question of law, when 
the presumption was rebutted, rather than that the whole ques- 
tion of explanation should be left in the hands of the Jury. That 
possession is a mark of fraud, has not been doubted—certainly, 


not since Twyne’s case, in which it was resolved to be one. Thisy~ 


Court has adopted the rule, equally applicable to real and per- 
sonal estate, to sales for valuable consideration, and to voluntary 
deeds, that possession in the vendor, in case of an absolute sale, is 
prima facie evidence of fraud ; that it may be explained ; that the 
onus of explanation, after possession is proven, is upon the grantee, 
and that the question of fraud or not is submitted to the Jury. 
Peck vs. Land, 2 Kelly, 12. Those who are curious to explore 
this question, will find it critically and ably discussed in the notes 
of the American editors, to Twyne’s case. 1 Smith’s Leading 
Cases, 29 to 60. Whether this transaction be viewed in the light 
of a sale from Taylor to Fleming, or taking the deed from Taylor 
to Fleming, and from Fleming to Taylor’s children together, as 
a voluntary conveyance, by indirection, from Taylor to his chil- 
VOL. VI. 14 
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dren, the rule was correctly applied to it by the Circuit Judge. 
Considering this point as settled by this Court, I enter into no 
discussion, but leave it as a standing decision. 

[2.] The rule thus established by this Court, has reccived its 
application, in cases of contests between creditors of the grantor 
and the grantee, or those claiming under him. The Statute of 13 
Elizabeth, it is conceded, covers such cases, because that Statute 
makes void all fraudulent conveyances of /ands or goods, made to 
defraud creditors. Purchasers are not embraced in its provisions, 
except by a saving of its operation against purchasers, for value, 
without notice of the fraud. It is argued that this cause presents 
a contest between a subsequent purchaser and the grantee under 
the first conveyance, and therefore does not fall within the terms 
of the 13 Elizabeth, that Act applying alone to creditors. That I 
concede. It is farther contended, that the rule laid down by this 
Court, does not apply, under the Statute 27 Elizabeth, because 
that Statute relates to /ands alone. This being a conveyance of 
personal property, it is claimed that it cannot be void by that 
Statute ; and farther, that the rule of presumption as to fraud, 
growing out of the retaining of possession, does not apply to it. 
The Circuit Judge held that the Statute 27 Elizabeth, applied to 
personalty as well as to realty, and that the possession in the ven- 
dor was, under that Statute, and also by the principles of the 
Common Law, independent of it, prima facie evidence of fraud. 
This decision is also excepted to. 

The facts in this case, we think with the Circuit Judge, show 
a voluntary conveyance by Taylor, indirectly, to his children. 
We infer from the evidence, that it was an attempt circuitously 
to settle the property, by Taylor, upon his children. That he 
was entitled to do, directly or indirectly, if not done with a view 
to defraud creditors or purchasers. Voluntary conveyances of 
lands are within the Statute 27 Elizabeth, and may be set aside 
in favor of bona fide subsequent purchasers, for fraud. I state 
this proposition, irrespective of the question of notice, which I 
shall consider hereafter. Atherly on Marriage Settlements, 187 to 
206. Goodright vs. Moses, 1 Bl. R. 1019. Evelyn vs. Templar, 
1 Bro. R. 148. Doe vs. Manning, 9 East, 59. Cormick vs. Tra- 


paud, 8 Dow. 60. 1 Smith’s Notes, 39. 


Is any conveyance of personal property within the 27th Eliza- 
beth? By its terms, conveyances of personal property are ex- 
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cluded. That is to say, they are not, by its terms, embraced in 
the Act. By the 13 Elizabeth, creditors are protected against 
fraudulent conveyances of /ands and goods—not only existing 
creditors, but subsequent creditors. Such is the construction of 
that Act in England. Now it is difficult to conceive why a sub- 
sequent creditor should be protected against a fraudulent con- 
veyance of personal property, and not a purchaser, who without 
notice, has paid his money dona fide. His equity is as strong as 
the creditor’s. The Acts of 13 and 27 Elizabeth, are in pari ma- 
teria, and construed together. It is no forced construction of both, 
to hold purchasers of personal property, within the provisions of 
the consolidated Act. The spirit of the Act of 13 Elizabeth, 
would let in purchasers as well as creditors, and the spirit of 27 
Elizabeth, would let in personal property, as well as real. There 
doubtless were reasons in England, growing out of the para- 
mount value of real estate, as late as the reign of Elizabeth, why 
the Legislature should throw around the purchaser of lands, 
stronger protection than the purchaser of personalty. Those 
reasons do not exist here. In Georgia, personal property, by 
which I mean slaves more particularly, is relatively more valua- 
ble than real property. Socially, politically, and as property, 
they are the most important of all values. Frauds are more ea- 
sily perpetrated in the sale of slaves than of lands. It is clearly 
the policy of our State, to extend the provisions of the Statute of 
Elizabeth to personal property. 

[3.] Whether it be true or not, as stated by Lord Mansfield in 
Cadogan vs. Kennett, that the Common Law would have accom- 
plished all the ends proposed by the Statutes of Elizabeth, with- 
out those Statutes, I am satisfied that upon Common Law princi- 
ples, a voluntary conveyance is void against subsequent bona fide 
purchasers, for a valuable consideration, without notice. The 
Statute simply declares conveyances to defraud purchasers, void. 
It goes upon the idea of fraud. It however does not declare in 
what the fraud shall consist, or how it shall be established. It 
does not, for example, make a conveyance void, simply because 
it is voluntary. It leaves the question of fraud to be determined, 
by reference to principles and rules, recognized at, and established 
by the Common Law. Whence, for example, are those indicia 
of fraud, resolved in Twyne’s case, derived, if not from the Com- 


mon Law? Certainly not from the Statute—that is silent, as to 
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what shall be badges of fraud. And is it an idea new to the 
Common Law, that a conveyance intended to defraud, is void? 
Fraud vitiates all transactions into which it enters. 

No principle of Equity is better settled, than that Equity will 
refuse its aid to enforce or sustain a fraudulent contract, to the 
prejudice of third persons. Once establish the fact of fraud, 
and the conveyance fails. In contests between the original gran- 
tee, under a voluntary conveyance, and the subsequent purcha- 
ser, the interest of the former is left out of the reckoning. It is 
a question of fraud or not, upon the rights of the purchaser, per- 
petrated by the grantor. Now, in case of a voluntary convey- 
ance, how is it that the Courts arrive at the conviction that it is 
void? By inferring from direct evidence, or from circumstan- 
ces, that it was intended to bea fraud. By many adjudicated ca- 
ses in England, the Courts inferred the fraud, from the fact of a 
subsequent conveyance, and held that the conveyance was void, 
even with notice ; making the fraud to relate back from the sub- 
sequent sale, tothe primary conveyance. This inference was not 
the creature of the Statute—it resulted from the application to 
the case, of a Common Law principle. So also, when the Courts 
came to hold that a voluntary conveyance was void against a pur- 
chaser for value, only where he had no notice, how was it that 
they arrived at that conclusion? By inferring, as they did in the 
former cases, a fraud, and by invoking in behalf of its victim, a 
principle of Equity, to-wit : that he who honestly buys and pays 
for property, ignorant of a prior settlement, is better entitled to 
it than he who is the mere beneficiary of the grantor. After all, 
fraud, in fact, is the ground upon which the Statute goes ; wheth- 
er a fraud or not, is to be determined upon principles derived from 
the Common Law. When, therefore, the Statute enacts that a 
conveyance of lands is void, when made to defraud purchasers, it 
is declaratory of the Common Law. Concede then, that it does 
not embrace conveyances of personalty, where do they stand? 
As they stood at Common Law. I mean therefore to say, that to 
make a conveyance of personalty void against purchasers, it is 
not indispensable to make it fall within the Statute of 27 Eliza- 
beth. 

Perhaps a yet stronger illustration of the fact, that the enforce- 
ment of these Statutes depends uponthe rules of the Common 
Law, and that they therefore declare only the results of those 
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rules, is found in the case of an absolute sale of personal proper- 
ty. We hold, with many of the Courts of this Union, that the 
retention of possession by the vendor, is prima facie evidence of 
fraud, which may be explained, and if not explained, becomes 
conclusive. And we hold farther, that the Jury shall determine 
the sufficiency of the explanation. Now, in acase where the pos- 
session is proven, the grantee is of course entitled to rebut, and a 


direct issue is formed. That issue is wholly independent of the 
Statute—it must be tried by the rules of evidence known to the 
Common Law. And when tried and found against the first pur- 
chaser, in favor of a creditor, the Statute 13 Elizabeth comes in 
and declares the sale void. I know that the idea of Lord Mans- 
Jield, that all the objects of these Statutes are attainable at Com- 
mon Law, has been disavowed by eminent men in England ; 
among them, Mr. Smith, a brilliant light, extinguished but too 
soon. Nor will we say that a// their objects are attainable there ; 
yet we are prepared to say, that by the long settled rules of the 
Common Law, a voluntary conveyance, made to defraud purcha- 
sers for valuable consideration without notice, is void. And far- 
ther, we believe that although purchasers are not embraced in 
the terms of the Act of 13 Elizabeth, nor personal property, in 
the terms of 27 Elizabeth, yet both are embraced in the spirit of 
those Acts respectively. .So that we sustain the Circuit Court, 
as to these questions. See an able opinion by Nott, J. in Hud- 
nall vs. Wilson, on these points, 4 McCord, 297. 1Am. Lead. 
Cas. 63. Cadogan vs. Kennett, Cowp. 434. 5 Peters, 267. 
Twyne’s Case, Smith’s Lead. Cas. 29. George vs. Kemball, 24 
Pick. 234. Thompson vs. Lee, 3 Watts § Serg. 479. Neal vs. 
Williams, 18 Maine, 391. 1 Halst. 155. 

The presiding Judge farther held that, viewing this transac- 
tion as a voluntary conveyance by Taylor to his children, the re- 
tention of the possession was prima facie evidence of fraud, in fa- 
vor of subsequent purchasers, notwithstanding the record of the 
deeds. In other words, the Court held that in case of a volun- 
tary conveyance to children, the grantor remaining in possession, 
a subsequent purchaser will be protected, unless he has notice of 
such conveyance, and that the record of the deed is not notice to 
the purchaser. Judge Fleming decided that notice, to prevent 
the operation of the Statute in favor of the purchaser, must be 
positive; that the notice implied by the record, is mot sufficient.: 
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To this ruling the plaintiff excepted. Does the fact that the 
conveyance is to the grantor’s children, vary the rule? I think 








not. A man may commit a fraud, as well by using his children 
as instruments, as a stranger. It is true, that there does arise a 
presumption of fairness, from the fact that the conveyance is in 
favor of those who have the strongest claim upon his bounty, and 
whom it is his duty to provide for. But that fact is by no means 
conclusive. It is to be considered, it is true, in determining the 
question of fraud. It may be sufficient to sustain the conveyance, 
in the absence of such proofs as go to establish a fraud, and it may 
be overborne and silenced by them. To this extent Judge Flem- 
ing gave effect to this fact; but he held, and we think correctly, 
that the presumption of fraud in this case, arising from posses- 
sion, from the subsequent sale and other circumstances, was not 
rebutted by it; particularly, as the purchaser was without no- 
tice. Atherly on Marriage Settlements, 199, 200. Chapman vs. 
Emmory, Cowp. 278. Oxly vs. Lee, Prec. in. Ch. 15. * Lavender 
vs. Blackstone, 2 Lev. 146. Goodright vs. Moses, Black. 1019. 
Evelyn vs. Templar, 3 Bro. C. C. 147. Doe vs. Hopkins, cited 9 
East, T. R. 70. 

[4.] As to notice. It is not to be denied but that very many 
decisions in England, of the highest authority, go the extent that 
a voluntary conveyance is void, against a subsequent purchaser 
for value, even with notice. The reasons upon which these decis- 
ions are founded, are thus stated by Ch. J. Marshall, in Cathcart, 
et al. vs. Robinson, 5 Peters, 279. ‘Their decisions do not main- 
tain that a transaction, valid at the time, is rendered invalid by 
the subsequent act of the party. They do not maintain that the 
character of the transaction is changed, but that testimony after- 
wards furnished, may prove its real character. The subsequent 
sale of the property is carried back to the deed of settlement, and 
considered as proving that deed to have .been executed with a 
fraudulent intent, to deceive a subsequent purchaser.” The fraud 
was made to depend alone upon the evidence furnished by the 
subsequent sale. That was held conclusive, even with notice, and 
could not be rebutted in some of the cases. 1 Mad. Ch. 271. 
18 Vesey, 110. 2 Taunt. 523. 5 R.60,b. Ambil. 285. 1 Black. 
1019. 1 Bro. R.148. 9 Hast, 59. 8 Dow. 60. 

Contrary to this rule, and in support of a voluntary convey- 
ance against a purchaser, with notice—see Cro. Jac. 158. 2 Lev. 
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105. 1 Bg. Ca. Ab. 354. Cowp. 712. 1 Cas. in Ch. 287. Prec. 
in Ch.14. 1 Ath. 624. 1 Sid. 133. Atherly, 197. 

According to the opinion of Ch. J. Marshall, the construction 
of the Statute of Elizabeth was very unsettled in England, at the 
era of the American Revolution. The decisions, however, un- 
questionably went so far as to make a subsequent sale to a pur- 
chaser without notice, presumptive evidence of fraud, against one 
who had made a settlement, not on a valuable consideration, which 


threw on the person claiming under such settlement, the burthen 


of proving that it was made bona fide. This is the rule of the 
Supreme Court of the United States, and of most of the Courts 
of this country. It seems consonant with reason and equity, and 
we adopt it as the rule of this Court. 

Our judgment is, that a subsequent purchaser is not protected, 
unless he buys without notice. See authorities last cited, and 4 
Kent, 463, 464. 18 Vesey, 110. Ibid, 88,89. 4 McCord, 294. 
4 Cow. 603, 604. 14 Mass. 139. 5 Peters, 280. 

What shall be notice to him, is the only remaining question. 
We believe that the notice must be actua/, in order to make the 
conveyance good against him; that is, there must be brought 
home to him, knowledge of the prior conveydnce, at the time of 
his purchase. How this shall be done, must depend upon the 
circumstances which attend each case. Whether in a given case, 
the purchaser had this knowledge, must depend upon the proofs 
adduced to establish it. Constructive notice will not do alone ; 
and therefore, the registry of a prior deed will notdo. However, 
for many purposes, the record of a deed is notice, we hold that it 
is not such notice as will make a voluntary conveyance good 
against a subsequent purchaser, for value. The principle upon 
which a purchaser is not protected, who has notice, is this: 
Knowing of the existence of a prior deed, he is presumed to be 
guilty of a fraud upon the rights of the prior grantee. Now, it is 
unreasonable to presume a fraudulent intention, from knowledge 
of a fact, that is itself (the knowledge) a matter of presumption ; 
a matter of mere legal construction. It will be observed that the 
question of fraud which arises here, is not one of legal fraud, but it 
is a question of fraud, actual. The actual fraud of a subsequent 
purchaser cannot, it seems to me, be established upon the basis 
of an abstract legal inference, to-wit: the inference which the 
law draws, that when a deed is recorded, the whole world, and 
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therefore, the purchaser in question, has knowledge of it. This 
is a basis altogether too unsubstantial, upon which to rest the 
property rights of men. Fraud must be in all cases proven; it 
may be proven by. circumstances; it may be presumed from 
them; but still, it is a general rule that it must be proven. A 
fraud, in fact, cannot be demonstrated by construction. The case, 
therefore, before me, differs from those where ordinarily, the re- 
cord of a deed is held to be notice. This is a case where, not the 
tile of the subsequent purchaser is concerned merely, but where 
his conscience is to be affected. The operation of the Registry Acts 
may and do, in many instances, bind the former; but actual no- 
tice can only bind the latter. If the purchaser is postponed, it 
is upon the ground that he is particeps criminis with the fraudu- 
leat grantor. The act of buying property, with knowledge that 
another has a legal or equitable title thereto, is dolus malus. Now, 
it may be well put, how can one’s conscience be affected by con- 
struction? Or how can an act be dolus malus, without a criminal 
intent? And how can there be a fraudulent intent, without 
knowledge of the existence of any rights to be defrauded? In 
England, the doctrine is well settled, “ that a mere registration of 
a conveyance shall’ not be deemed constructive notice to subse- 
quent purchasers, but that actual notice must be brought home to 
the party, amounting to fraud.” 1 Story’s Eq. 391, sec. 402. 2 
Sch. § Lefr.66. 1 bid, 137. 2 John. Ch. R.182. 2 B. & Beatt,75. 
2 Eq. Ca. Abr. 615. 1 Conn. R.182. 1Y. §Jerv.117. Atherly on 
Mar. Set. 197, (1.)  Charlton’s R. 285. In the United States, 
the rule is pretty well established differently. 1 John. Ch. R.394. 
Story’s Eq. sect. 403. Scarcely any Court, under the facts of 
this case, would hold the subsequent purchaser bound by the 
constructive notice, derived from the registration. There was 
nothing to warn him of another title—no clue to direct his search 
after one; but on the contrary, everything seemed to be calcu- 
lated to quiet the suspicions of a wary man. Taylor never parted 
With possession at any time—he exercised acts of ownership over 
the property for years after the first conveyance—he sold the 
property openly, as his own. 
Let the judgment of the Court below be affirmed. 
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No. 12.—C@naries Cuapman, plaintiff in error, vs. Bensamin 
Stites, defendant. 


[1.] When the bill of exceptions is signed and certified only eight days before 
the session of the Supreme Court for that Judicial District, the writ of error 


should be made returnable to the nezt succeeding term for that District— 
such being the first term within the meaning of the amended Constitution. 


Motion to withdraw this cause and make it returnable to Haw- 
kinsville Term, next. 


Bartow, for the motion. 
GAULDEN, contra. 


By the Court—Uvmpxin, J. delivering the opinion. 


[1.] The bill of exceptions in this case was certified and signed 
on the first day of January, 1849, and made returnable to the Sa- 


vannah Term of the Supreme Court, which sat eight days there- 
after. A motion is now made, by counsel for the plaintiff in error, 
to withdraw the cause from this docket, and make it returnable 
to the next June Term, at Hawkinsville. 

This is not the jist term, within the meaning of the amended 
Constitution, at which this case is required to be determined. 
Thirty days are allowed after the close of the term in which the 
cause was heard in the Court below, for drawing up and submit- 
ting the bill of exceptions for the signature and certification of 
the presiding Judge. After this is done, notice must be given 
within ten days to the adverse party, or his counsel, of the signing 
of the bill of exceptions, which notice shall be filed in the Clerk’s 
office with the bill of exceptions; and it shall then be the duty 
of the Clerk to certify and send up to the Supreme Court, a com- 
plete transcript of the entire record of the cause below, and also 
the bill of exceptions, within ten days after he shall have receiv- 
ed the original notice, with the return of service thereon. So 
that fifty days may elapse, from the close of the Court at which 
the cause was tried, to the time when the Clerk is required to 
send up the record. 

VOL. VI 15 
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The first term of the Court, therefore, at which the cause must 
be determined, means the first term after the expiration of the fif- 
ty days allowed by law for bringing up a cause. It may, by con- 
sent of parties, be made returnable to a term within that period. 
It must be so returned, provided the notice of the signing of the 
bill of exceptions is filed ten days previous thereto. 

The application to transfer this cause must, therefore, be grant- 
ed. 
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Monpay, JANUARY 29. 

The death of Major James M. Katty, the Reporter of this 
Court, having been announced to the Court, 

On motion of Grigsby E. Thomas, Esq. 

Resolved, That a Committee be appointed of three members of 
the Bar of this Court, to draft a suitable memorial on the death of 
our worthy brother, and rep8rt on the opening of the Court, to- 
morrow morning. 

Whereupon, the Court appointed Messrs. G. E. Thomas, Hines 
Holt and Marshall J. Wellborn, that Committee. 

TvuEspDAY, JANUARY 30. 

G. E. Thomas, Esq. from the Committee appointed yesterday, 
made the following report, which was unanimously adopted and 
ordered to be entered on the minutes : 

The melancholy tidings of the death of our brother, James M, 
KeEtty, and late Reporter of the decisions of this Court, having 
reached us, we delay not to make a suitable expression of our 
grief, and to tender to his memory that tribute of respect, so just- 
ly due. By his bland and obliging manners, his amiable and dis- 
creet deportment, he not only endeared himself to this Court, 
and to his professional brethren, but to all who knew him. In 
the private walks of life, he was the man of integrity and honor, 
of sympathy and kindness. He was remarkably accurate, sys- 
tematic and neat in the execution of his business, and is a striking 
example of how much punctuality and method may accomplish. 
He struggled manfully and successfully against poverty, and 
overcame, by studious application, those impediments which the 
want of early advantages entailed upon him. He has left behind 
him some evidences that he was both a patriot and statesman ; 
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and his recent work of Reporter, is sufficient to hand him down to 


posterity as a Jurist. 

Therefore, Resolved, That we truly deplore the death of our 
much esteemed brother, James M. Ketty, late Reporter of the 
decisions of this Court, and we regard the event, not only as a 
loss to this Court, but to the community. 

Resolved, That we sincerely condole with the afflicted and be- 
reaved family of our deceased brother. 

Resolved, That as atoken of respect for him, we will wear the 
usual badge of mourning for thirty days. 

Resolved, That this memorial and these resolutions be entered 
on the minutes of this Court, and that a copy of them be forward- 
ed to the family of the deceased, by the Clerk of this Court, and 
that he likewise furnish a copy to the Editors of the Federal Un- 
ion, and Messenger and Journal, for publication. 

Upon the reading of these resolutions, Judge Lumpkin, in be- 
half of the Court, responded as follfws : 

The present term of this Court is overshadowed with gloom. 
We are called on for the first time, since its organization, to de- 
plore the loss of one of its official members. We have met to-day, 
not to listen to forensic discussion—to have our minds charmed 
and our attention chained by “fancy’s flash and reason’s ray,” 
but to contemplate the mansions of the dead—to sit sorrowfully 
beneath the shades of the cypress and the willow. 

Of what momentous importance did life—big with promise and 
buoyant with hope—appear to us yesterday! ‘To-day, how sunk 
in value !—“worthless as the weeds which rot on Lethe’s wharf!” 

It was my misfortune not to know Major Ketry until his elec- 
tion to the office of Reporter, which he so worthily filled from the 
first constitution of the Court till his death. His industry and 
zeal at the bar and in the halls of legislation, will long be remem- 
bered by his associates and contemporaries. He has added another 
to the countless number of examples, in this free and happy coun- 
try, to show that merit is the sure road to fame and fortune. 

But however short our acquaintance, it gave rise to an attach- 
ment of no ordinary character. It is well known, that when the 
Court Bill was passed in 1845, a large majority of the people 
were decidedly hostile to it. To secure its enactment, by accom- 
modating its provisions to the wishes of all, it contained inherent 
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defects, well calculated to insure its miscarriage. To obtain the 
services of suitable men, under these circumstances, to fill the of- 
fices, to steer the ship through a crowded sea of contrary winds, 
was a task of no ordinary difficulty. Who was willing to risk what 
little reputation he might have acquired by a lifetime of toil, to 
be crushed, perhaps forever, beneath the superincumbent ruins 
of a fallen fabric? To construct and put in operation a ma- 
chine is the Herculean task—to guide its subsequent movements, 
is comparatively an easy matter. The appointing power, under 
the law creating the Court, felt greatly encouraged, therefore, 
when one of such responsibility and worth as our departed as- 


sociate, consented to serve as Reporter. 

How often, after days and nights of labor, which knew no in- 
termission, has our little household assembled in anxious consul- 
tation about the fate of the frail bark in which we were afloat. We 
shared a community-of hopes and fears. And none but the pas- 
sengers in the Mayflower in quest ofa new world, with no friend- 
ly star, auguring success, to guide through a trackless and hither- 


to untried sea, can realize our situation. By unrelaxing exertion, 
and by unity and:concord, such as have rarely distinguished the 
counsels of any body of men, the dangers of the ocean have been 
weathered, and the vessel has been safely anchored in port. 
Whatever may become of the early voyagers, the enterprize it- 
self is beyond peril. A landing has beey effected on the rock of . 
Plymouth! No cause less powerful than death itself, can dis- 
solve a friendship thus formed! 

We always found in the deceased an ardent and devoted aux- 
iliary. Having no offspring on which to lavish his parental fond- 
ness, “ Kelly’s Reports”? became the Benjamin—the pet of his 
old age. And it is matter of congratulation, that he lived to wit- 
ness the full triumph of this experiment—the new organization of 
the Judiciary—to see one session of the Legislature intervene, 
without any attempt to disturb the Court, and one of the Judg- 
es, whose term had expired, re-elected to a full tenure of office. 

Did the occasion justify it, we would delight to dwell on the 
public and private virtues of our companion. His patriotic bo- 
som was always warm with love to his country, and bright hopes 
for her happiness and prosperity. In common with many others, 
we have shared his generous hospitality—marked his amiability 
in domestic life—his uniform courtesy and urbanity at the bar 
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and in the social circle. But we forbear. The language of grief _ Z 
is not sufficiently clear and discriminating to attempt the accurate 
delineation of character. ‘The heart must be assuaged before” 


such a portrait is undertaken. 

In this sudden bereavement, we freely mingle our sympathy with 
that of the profession, his disconsolate widow, and a large circle 
of attached friends. We dare not arraign the dispensations of 
Providence. Heaven alone can pour balm into the severe wound 
which has been inflicted—it alone can soothe the suffering survi- 
vor and comfort the mourner—it alone can heal the broken-heart- 


ed! 





ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 
AT TALBOTTON, 


JANUARY TERM, 1849. 


No. 13.—Lewis A. Goneke, e¢ al. plaintiffs in error, vs. Ritey 
GarreETT, defendant. 


This cause having been called in its order, and no assignment 
of errors having been filed— 
It was Ordered, That the writ of error be dismissed. 





No. 14.—James P. Guerry, plaintiff in error, vs. Tuomas J.. 
Perryman, for the use of Joun DENNARD, defendant. 


[1.] The assignee of a chose in action, not negotiable, takes it subject to allthe 
equities which existed between the assignor and the maker thereof, at the 
time of the assignment; and all such equities as may attach in favor of the 
maker, before notice of such assignment, by the assignee to the maker. 

[2.] When, by a decree of a Court of Equity, a specific sum of money was de- 
creed to be due to the maker of an unnegotiable promissory note, by the 
payee thereof: Held, that such decree could not be impeached by eztrinsic 
evidence, so as to impair or defeat the equitable right of such maker to set 
off such decree for the full amount thereof, against such note, in the hands of 
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an assignee, for a valuable consideration, but who had never given any no- 
tice to the maker of the note of such assignment. 


[3.] On the trial of an Equity cause in the Superior Courts, and evidence in- 
troduced by each party, the counsel for the complainant in the bill, is enti- 
tled to open and conclude the argument to the Jury. 


In Equity; Sumpter Superior Court. Tried before Judge 
Warren, November Term, 1848. 


Thomas J. Perryman, for the use of John Dennard, brought 
suit against James P. Guerry, on three promissory notes, not ne- 
gotiable, and payable to Thomas J. Perryman, as administrator of 
James R. Lowry, deceased. Guerry filed his bill, setting out 
that the above notes were given by him for the purchase of prop- 
erty sold at the sale of James R. Lowry’s estate; that he mar- 
ried the daughter of said deceased, and was a distributee of said 
estate ; that he had filed a bill against Perryman, the adminis- 
trator, for his distributive share, and recovered a decree for $2048 
64, which was still due and unpaid; that Perryman had fled to 
parts unknown, leaving no visible property or means of payment ; 
that Dennard was confederating with Perryman, and was a 
mere agent of his in the collection of these notes, which he char- 
ges, at the time they were given, were agreed to be received in 
payment of his distributive share, and that he had no notice of 
their assignment. The bill prayed an injunction of the pending 
suit, and that the notes should be given up to be cancelled, and 
entered as a credit on said decree. 

Dennard, in his answer, denied that he was holding the notes 
for Perryman, but that he gave a full and valuable consideration 
therefor, without notice of the original consideration of the same ; 
having purchased them of Hardy Durham, who was the security 
of Perryman on his administration bond. The answer admitted 
the decree against Perryman, but denied that that amount was 
due to Guerry, but insisted that suit had been brought against 
Durham, the security, and judgment recovered for all that was 
really due on said administration, which judgment had been paid 
off. 

Complainant filed a replication, denying specifically, the facts 
alleged in the answer, with reference to the decree against Per- 


ryman. 
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At the November Term, 1848, the Court ordered both causes 
to be submitted to a Special Jury together. 

Much testimony was offered and admitted by the Court, to 
show that¢he decree against Perryman was for too large a sum. 
To the introduction of which testimony, the plaintiff in-error ex- 
cepted, on the ground that the decree was conclusive against 
Perryman and his assignee. 

The testimony being closed on both sides, the Court ordered 
the defendant’s counsel, in the Common Law action, to open the 
argument, and the plaintiff’s (Dennard’s) counsel to conclude. 
To which decision, Guerry, by his counsel, excepted. 

The Court charged the Jury, that the possession of a chose in 
action, not negotiable, the holder having paid a valuable conside- 
ration for it, is prima facie evidence of equitable ownership, and 
constitutes an equitable right in the possession. 

Complainant’s counsel requested the Court to charge, that if 
such holder had purchased said paper from the payee, for a valu- 
able consideration, yet, in order to recover on said notes, divest- 
ed of the equities between the maker and payee, it must appear 
that such equities arose after such purchase and after notice of 
such purchase to the maker ; which charge the Court refused to 
give, but charged that such purchaser will take the paper sub- 
ject to all the equities between the maker and payee, and that the 
doctrine of notice does not obtain, unless Guerry had paid Per- 
ryman the amount of the notes. 

The Court farther charged, that it made no difference whether 
Durham purchased the notes before or after the decree against 
Perryman, nor whether Guerry had notice before or after the 
decree ; that the date of the decree has nothing to do with the 
case ; such decree, though conclusive against Perryman, is not 
conclusive against Durham or Dennard ; and that the original 
indebtedness of Perryman to Guerry, independent of the decree, 
is the equity that attaches to said notes. 

The Court farther charged, that if the Jury shall believe from 
the evidence, that Durham got the notes from Perryman, for his 
indemnity as security on Perryman’s bond, then it makes no dif- 
ference when Durham got said notes ; for when Durham settled 
with the heirs of Lowry, on the judgment against him, then he 
had an equity in the notes, to reimburse himself, and only sub- 
ject to the equity arising from the original indebtedness of Per- 
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ryman to Guerry, of which the decree of Guerry against Perry- 


man, is prima facie evidence. 
To all of which charge, counsel for Guerry excepted, and now 
S e 


alleges the same as error. ° 


Sunuivan and B. Hm, for plaintiff in error, cited the follow- 
ing authorities, in support of the several grounds of error al- 


leged: 


1 Green. Ev. 542, °3, 567. 1 Phil. Ev. 324. 17 Sergt. & 
Rawle, 324. 5 Gill §& J. 58. 9 John. R. 64. 1 Smith’s Lead. 
Cas. (18 Law Lib. top page, 447, 450.) 17 John. R. 287. 1 
Mass. 119. 2 Ib. 96. 5 Cow. 376. 13 Mass. 307. 3 Green. 
R. 464. 


E. R. Brown, for defendant, cited: 


Best on Pres. 87. Meghan vs. Mills, 9 John. 64. Briggs vs. 
Dorr, 19 Ib. 96. 2 Smith’s Lead. Cases, 438. Howard vs. Mitch- 
ell, 14 Mass. 241. 1 Phil.on Ev. 322. 3 Ala. R. 568. Denton 
vs. Livingston, 9 John. 97. Ingalls vs. Lord, 1 Cow. 140. Blake 
vs. Irwin, 3 Kelly, 345. The Ins. Co. vs. Power, 3 Paige, 365. 


By the Court—Warner, J. delivering the opinion. 


Three grounds of error are assigned upon the record in this 
case, to the judgment of the Court below: 

ist. Because the Court erred in admitting evidence going to 
show that the decree against Perryman was for too large an 
amount. 

2d. Because the Court erred in not charging the Jury as re- 
quested by complainant’s counsel, and charging them as stated in 
the record. 

3d. Because the Court erred in decidifig that the defendant’s 
counsel in the Common Law action, and counse! for the complain- 
ant in the bill, should open the argument to the Jury; and that 
the counsel for the plaintiff in the Common Law action and coun- 
sel for the defendant in the Equity cause, should conclude the ar- 
gument. 

There are several specifications of error made on the record, 
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but they are all embraced in the three foregoing grounds of ex- 
ception taken to the decision of the Court below. 

[1.] When this cause was before us on a former writ of error, 
we held that the decree against Perryman was conclusive against 
him ; that it was conclusive evidence of his indebicdness to Guerry, 
the amount specified in that decree. 2 Kelly, 65. Suppose the suit 
on the notes had been instituted by Perryman, the payee, against 
Guerry, the maker, instead of Dennard, the assignee of Perry- 
man, could this decree in Guerry’s favor, against Perryman, have 
been allowed as a set-offagainst the notes? Most certainly—and 
why? Because the decree furnishes conclusive evidence that Per- 
ryman is indebted to Guerry the sum of money specified in the 
decree; nor would it be competent, in a suit on the notes by Per- 
ryman against Guerry, for Perryman to introduce evidence to 
impeach the decree, when offered in evidence by Guerry as a 
set-off, or to show that it was rendered for too large an amount. 
Dennard, who derives his title from Durham, and Durham from 
Perryman, to these unnegotiable notes, can no more impeach this 
decree, or show that it was rendered for too much, for the pur- 
pose of defeating Guerry’s equity, arising under that decree, than 
Perryman, their assignor, coulddo. In relation to the equities 
which existed between Perryman and Guerry, at the time the 
decree was rendered, the same attach now in favor of Guerry, 
against the notes in the hands of Perryman’s assignees. The re- 
cord does not show that Perryman’s assignees, either Durham or 
Dennard, ever gave notice to Guerry, the maker of the notes, that 
they were the assignees thereof, or that they had any other equity 
growing out of such assignment, than what existed between 
their assignor and the maker. The rule, with regard to the as- 
signment of choses in action, not negotiable, we understand to be, 
that every person who takes an instrument, not assignable by the 
terms of it, must take it principally on the credit of him from whom 
he receives it, for it is always liable to be defeated by equitable 
circumstances subsisting between the original contracting parties, 
being taken legally subject to all the equities of the original debtor. 
Willis vs. Trambly, 13 Mass. R. 206. Chamberlain vs. Gorham, 
18 John. 144. Hatch vs. Greene, 12 Mass. R. 201. Murray vs. 
Lylburn, 2 Johns.Ch. R. 441. In Brashear vs. West, et al.(7 Peters, 
609,) the Court settled this principle, in regard to the assignment of 
choses in action in Equity. If subsequent to the assignment being 
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made, and before xotice of it, any counter claims be acquired by the 
debtor, these claims may unquestionably be sustained ; but if they 
be acquired after notice, Equity will not sustain them. 

[2.] So far from the equitable right of Guerry to have the de- 
cree against Perryman set off against the notes, having been ac- 
quired by him after notice of the assignment of the notes to Dur- 
ham or Dennard, by Perryman, there is no evidence whatever, 
that they, or either of them, ever gave him any notice of such as- 
signment. The counsel for the complainant requested the Court 
to charge the Jury, that if Dennard, the holder of the notes, had 
purchased them for a valuable consideration from the payee, yet, 
in order to recover on said notes, divested of the equities between 
the maker and the payee, it should appear that such equities arose 
after such purchase, and after notice of such purchase to the ma- 
ker ; which charge the Court refused to give, but on the contra- 
ry, charged the Jury, among other things, to the effect that the 
doctrine of notice, as requested by the complainant’s counsel, was 
not applicable to the facts of this case. 

For the reasons already stated, we think the Court ought to 
have charged the Jury as requested; and that it was error in re- 
fusing so to charge; and that the charge, as given, was erroneous 
in point of law. These notes not being negotiable, although Den- 
nard may have paid a valuable consideration for them, without 
notice of the existing equity between Perryman and Guerry, at 
the time of the assignment of the notes; yet he holds them sub- 
ject to that equity. Chamberlain vs. Day, 3 Cowen’s R. 353. The 
law which governs and must control this case is, that the decree 
in favor of Guerry against Perryman, is conclusive evidence of 
Perryman’s indebtedness to Guerry, the amount of money speci- 
fied in the decree. Guerry had the equitable right to set off the 
amount due him by the decree from Perryman, in a suit on the 
notes by Perryman against him. Dennard having derived his title 
to the notes from Durham, and Durham from Perryman, they, 
as the assignees of Perryman, stand in his shoes, and the same 
equities attach to the notes in their hands in favor of Guerry, as 
would have attached to them in the hands of Perryman, had the 
suit been instituted on the notes by Perryman. There being xo 
notice to Guerry, of the assignment of the notes by Perryman, to 
the assignees, or either of them, prior to the rendition of the de- 
cree against Perryman, in favor of Guerry, or at any other time, 
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Guerry is entitled to have the full amount of the decree rendered 
against Perryman, in his favor, set off against the notes now in 
suit, in the name of Dennard as the holder thereof; and extrinsic 
evidence is not admissible to impeach or reduce the amount of 
that decree. 

[3.] Some confusion appears to have been produced in the tri- 
al, in consequence of both suits having been submitted to the Ju- 
ry atthe same time. As the Court of Chancery had acquired ju- 
risdiction of the cause, it would, in our judgment, have been more 
regular for that Court to have proceeded, and to have made a 
final decree in the cause, definitely settling the rights of the par- 
ties, without blending the Common Law suit and the suit in 
Equity, together ; for it is nothing more or less than a suit in 
Chancery, to enforce the equities of Guerry against the notes in 
the hands of Dennard. 

It was a distinct and independent suit on the Chancery side of 
the Court, and we have not been able to perceive any reason 
why it should not have been treated so at the trial, or why the 
trial should have been embarrassed with the Common Law suit 
which had been enjoined by the interlocutory order of the Chan- 
cellor. Viewing the suit as a proceeding in Chancery exclu- 
sively, the solicitor for the complainant in the bill was entitled to 
open and conclude the argument to the Jury, and not the coun- 
sel for the plaintiff in the Common Law action which had been 
enjoined. Let the judgment of the Court below be reversed. 





No. 15.—Urian B. Houper and Wife, plaintiffs in error, vs. Da- 
vip HarreE.t, defendant in error. 


[1.] Held, that the words Jast or only child, in the Statute of Distributions of 
1804, as amended by the Acts of 1841 and 1843, refer to the only surviving 
child of the mother. 

[2.] A dies intestate, leaving a widow who gave birth to a posthumous child 
within the ordinary period of gestation, and married the second time, and 
gave birth toa child by the second husband. The estate of A was distribu- 
ted equally to his child and his widow. Afterwards, and after the birth of 
the child by the second husband, A’s child died intestate and without issue. 
Held, that the estate of A’s child descended to the child by the second mar- 
riage, to the exclusion of the mother. 
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In Equity, in Stewart Superior Court. Decided by Judge At- 
EXANDER, October Term, 1848. 


This was a bill filed for the direction of the Court upon the fol- 
lowing facts: 

Henry TT. Harrell died in 1845 intestate, leaving a widow, to 
whom, within the period of gestation, was born a posthumous 
child—William H. Harrell. For this child, the defendant became 
guardian, and the estate of Henry T. Harrell was distributed in 
equal moities to the wife, (who, in the meantime, had intermarried 
with Uriah B. Holder,) and to the defendant, as guardian of Wil- 
liam H. Harrell. 

After said distribution had been made, Mary A. E. Holder was 
bern to Uriah Holder and wife, and two days after her birth, 
William H. Harrell died intestate. 

The Court below, upon these facts, decided that said estate of 
William H. Harrell should be distributed in equal moities to Uri- 
ah B. Holder and wife, and to Mary A. E. Holder, the sister of 
the half-blood of the intestate, in the maternal line. 

To which decision, Holder and wife, by their counsel, excepted, 
and that decision comes before this Court to be reviewed. 


H. Hout, for plaintiff in error. 
James Cuiark, for defendant. 
By the Court—Ntszet, J. delivering the opinion. 


The question made on this record involves a construction of our 
Act of Distribution. But little can be said on it. The question 
neither admits nor requires amplification. Here the father (Har- 
rell) dies intestate, leaving a widow, who, within the term of ges- 
tation, gave birth to a posthumous child. The widow intermar- 
ried with a man by the name of Holder, and the estate of Harrell 
was distributed to his child and Mrs. Holder in equal parts. Sub- 
sequently Mrs. Holder gave birth to another child by her second 
husband. After this, Harrell’s child died intestate. A question 
arose in the Court below, as to who was entitled to the estate of 
the deceased child. The presiding Judge distributed it equally 
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between Mrs. Holder, the mother, and her child by her second 
husband, being the half-sister in the maternal line to the decedent. 
To this decision, counsel for Mrs. Holder excepted, claiming that 
she was entitled to the whole estate, to the exclusion of the half 
sister. Our judgment is, that the presiding Judge and the plaintiff's 
counsel are both in error, and that the half-sister is entitled to the 
whole estate. Let us see first what is the Statute, or rather that 
part of it which relates to this question: The Act of 1804 de- 
clares, “ifthe father or mother be alive, and a child dies intestate 
and without issue, such father or mother, in case the father be 
dead, and not otherwise, shall come in on the same footing as a 
brother or sister would do ; provided that such mother, afier hav- 
ing intermarried, shall not be entitled to any part or proportion 
of the estate of a child who shall die intestate and without issue ; 
but the estate of such child shall go to and be vested in the next 
of kin on the side of the father. And provided also, that on the 
death of the the last child, intestate and without issue, the mother 
shall take no part of his or her estate, but the same shall go to and 
be vested in like manner, in the next of kin on the father’s side. 
And in case of a person dying without issue, having brothers or 
sisters of the whole and half blood, then the brothers and sisters of 
the whole and half blood in the paternal line only, shall inherit 
equally; but if there shall be no brother or sister, or issue of 
brother or sister of the whole or half blood in the paternal line, 
then those of the half blood and their issue, in the maternal line,. 
shall inherit.” Prince, 237. 

This is the old law. The first proviso excludes altogether the’ 
mother, if she marry again. A provision rather in restraint of 
marriage, and of doubtful equity. The Act of 1843 repeals this 
proviso and substitutes the following proviso for it: “ Provided, 
that such mother, after having intermarried, shall not be entitled 
to any part or portion of the estate of such child, who shall die 
intestate and without issue, unless it shall be the last or only child.” 
The second proviso, which excludes the mother, in any event, 
from all participation in the distribution of the estate of the last 
child dying intestate and without issue, was repealed by the Act 
of 1841. Upon what reason this last proviso was founded, or up- 
on what consideration of policy, I am wholly at a loss to determ- 
ine. However, the Law of Distribution, as thus amended, reads 
thus: “Ifthe father or mother be alive, and the child dies intes- 
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tate and without issue, such father or mother, in case the father 
be dead, and not otherwise, shall come in on the same footing as 
abrother or sister woulddo; provided, thatsuch mother, after hav- 
ing intermarried, shall not be entitled to any part or portion of the 
estate of such child, who shall die intestate and without issue, un- 
less it shall be the last or only child. And in case a person dying 
without issue, leaving brothers or sisters of the whole and half 
blood, then the brothers and sisters of the whole and half blood in 
the paternal line only, shall inherit equally; but if there shall be 
no brothers or sisters, or issue of brother or sister of the whole 
or half blood, in the paternal line, then those of the half blood, and 
their issue, in the maternal line, shall inherit.’ Hoftch. 466. 

It is curious to remark how completely the amendments to the 
Act of 1804 have altered it. By that Act, a second marriage de- 
feated altogether the right of the wife to distribution, and without 
a second marriage, cut her out of any share in the distribution of 
the estate of the last child dying intestate and without issue. By 
the amendments, if she does not marry a second time, she shares 
in the distribution of any child dying intestate and without issue, 
with brothers and sisters. And in the event of a second marriage, 
she is thereby excluded, except in the case of the death of the last 
or only child. The view of this subject, taken by the Legislature 
in 1841 and 1843, whenthe amendments were passed, are curiously 
diverse from that of the Legislature of 1804. For the proviso of 
1843, I can see some reason; for those of 1804, which it super- 
sedes, no very satisfactory reasons occur to me. 

[1.] Having married, by the Statute there is but one contin- 
gency upon which the mother can come in at all, and that is upon 
the death of the /ast or only child. What is meant by last or only 
child? Does it mean the Jatest child born, or does it mean, the 
last surviving child, the only child? I must believe that the Leg- 
islature intended the latter. If the former be intended, I can per- 
ceive no reason for it; if the latter, there is some reason for the 
enactment. Ifthe mother was intended, by the proviso, to inher- 
it upon the death of the latest child born intestate and without is- 
sue, then she may inherit equally, whether that child be the only 
child or not. And why not inherit also upon the death of any oth- 
er child as well as the last? There is no reason why she would 
not be as much entitled in the one case as the other; and in the 
absence of any good reason why her right to inheritance should 
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be limited to the latcust born child, we adopt the other view, and 
say that the Legislature meant that she should inherit only upon 
the death, intestate and without issue, of the only child—that is, 
the only and sole surviving child. This idea is favored by the 
words used in the proviso, to wit: last or only child. It is true, 
that the phrase being in the alternative, it is susceptible of a mean- 
ing which would enable her to come in upon the death of the last, 
that is, latest born child, and also upon the death of the only, 
that is, sole surviving child. But we+hink that the latter mem- 
ber of the phrase, or only child, was intended to define more accu- 
rately the meaning of the first, and to limit it to the only child liv- 
ing. Isay there is some reason for this construction. The rea- 
son is, that where a child dies without issue, being the sole survi- 
ving or only child, leaving, of course, no brothers nor sisters, the 
mother is the nearest of kin, and ought to have the inheritance to 
the exclusion of more distant relations. But if the decedent has 
brothers and sisters living, there is some reason for postponing 
the mother to them, particularly in case of marriage the second 
time. For the Statute looks upon the second marriage as a pro- 
vision for the mother. Upon this construction, upon the death of 
the last or only child, leaving no issue and no representatives of 
brothers or sisters, the mother would be entitled to the whole es- 
tate ; and if there were representatives of brothers or sisters, she 
would share the estate with them, since she is entitled to share 
only as a brother or sister would do. The inquiry also arises, 
whether the Statute has referencé to the last or only child of the 
deceased father, or the last or only child of the mother. We think 
it contemplates the last or only child of the mother. ‘The words 
of the Act are as susceptible of th's meaning as of the other ; in- 
deed, more so. It is manifestly the true meaning, from these 
considerations. The estate to be distributed is an independent 
estate, belonging to the deceased child. It may or may not have 
been derived from the father. These clauses of the Statute have 
no necessary connection with those which precede. The child 
dying is, as it were, the Propositus. From him springs the re- 
lationship which controls the inheritance. The words /ast or only 
child, are found in that clause which relates alone to the rights of 
the mother. From these considerations, we think that it means 
the last or only child of the mother of the decedent. 

[2.] The decedent in this case was not the last born child, nor 
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was he the only or sole surviving child; for at his death he had a 
younger half sister, in the maternal line, living. This being so, 
and the mother having married a second time, she does not fall 
within the proviso of the Statute, and is excluded. The decedent 
having no brother or sister, or issue of brother or sister of the 
whole blood, and none of the half blood in the paternal line, his 
half sister in the maternal line is, by express provision in the 
Statute, entitled to the whole estate. 
Let the judgment be reversed. 





No. 16.—Epwarp B. Youne and Joun A. Catuovun, Intendant 
of the Town of Eufaula, Alabama, plaintiffs in error, vs. J AMES 
Harrison and Samuet Harrison, administrators of William 
Oliver, deceased, defendants. 


{1.] The right to receive toll for the transportation of travelers and others, 
across a river ona public highway is, at Common Law, a franchise of the 
Crown. In this State, it belongs to the people collectively. 


[2.] The owner of land on the banks of a river, has not, as a matter of right, 
and merely because he is owner, the privilege of keeping a public ferry. 
His right to do so can only arise by grant, actual or implied. 

[3.] The State has a right to erect bridges, whenever and wherever the Leg- 
islature may deem them necessary for the convenience of the public- 

[4.] The right of eminent domain, by which the State is authorized to take 
private property for public use, when the necessities of the country require 
it, is an inherent right of this, as of every other government. 

[5.] The State may construct public works, such as roads and bridges, by 
taxation, or the personal labor of its citizens, or through the instrumentality 
of individuals or corporations. 


[6.] A bridge may be established and a keeper be appointed, without any 
regard to the ownership of the soil, should the Legislature so direct. The 
franchise or right to keep ferries and bridges, should, if practicable and 


consistent with the public welfare, be conferred on the owners of the soil, 
rather than on strangers. 


[7.] Corporations may be dissolved for a breach of trust. A public corpora- 
tion which exists only for public purposes, may be dissolved, modified, en- 
larged or restrained, at the will of the Legislature. 


[8.] A private corporation is a contract between the government and the 
corporators; and the Legislature cannot repeal, impair or alter the rights 
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and privileges conferred by the charter, against the consent and without 
the default of the corporation, judicially ascertained and declared in a pro- 
ceeding instituted by the government, directly for that purpose. A for- 
feiture for non-user or mis-user, must be by the judgment of a Court of 
Law, the Corporation being first called upon to answer. No advantage 
can be taken of any non-user or mis-user, on the part of the corporation, by 
any defendant in any collateral action. 


In Equity, in Randolph Superior Court. Motion to dismiss 
the bill and dissolve the injunction, before Judge Warren. 


James Harrison and Samuel Harrison, as the administrators of 
William Oliver, deceased, filed their bill in Equity in the Supe- 
rior Court of Randolph County, returnable to the October Term, 
1848, in which they charged : 

That in the year 1835, James Harrison and Wm. Oliver, then 
in life, purchased of K. McKenzie, fractions Nos. 350, 354, 355, 
356 and 381, and lots Nos. 316 and 324, in the 8th district of said 
County, containing 1007 acres, more or less, for the sum of 
$25,410; and that deeds have been made to the complainants in 
the bill. That at the time of the purchase, there was a ferry on 
the land in operation, across the Chattahoochee, which was very 
valuable, and likely to become more so, being immediately op- 
posite the City of Eufaula, in the State of Alabama. 

That in the year 1837, the Legislature passed an Act “to in- 
corporate the Irwinton Bridge Company,” for the purpose of 
erecting a bridge across the Chattahoochee river, opposite the 
Town of Irwinton, (Eufaula,) commencing upon the lands of the 
complainants. By the terms of said Act, it was provided that 
the said Company might appropriate, for the erection of said 
bridge, the land necessary for the same ; and in case of disagree- 
ment between themselves and the land-holder, with reference to 
the value of the land, “it shall be lawful for the Board of Direc- 
tors to appoint one disinterested freeholder, and for the owner 
or owners to appoint another disinterested freeholder, as apprai- 
sers, and the Inferior Court of Randolph County to appoint an- 
other disinterested freeholder ; but if such owner or owners shall 
decline to appoint an appraiser, then two appraisers shall be ap- 
pointed by the Inferior Court ;” their award “ shall be taken as a 
judgment for the amount against the Corporation, and shall be 
enforced by an execution from the said Inferior Court,” 
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The Act farther provided, that “the said Corporation shall com- 
mence the work in one year, and complete the same in three 


years from the passage of the Act.” 

The bill charged, that soon after the passage of the Act, the 
said Company did erect their bridge, without complying at all 
with the provisions of the Act; that at the February Term, 1841, 


of the Superior Court of said County, the complainants filed a 
bill praying an injunction against the said Company, and also a 


decree for the damage done by the erection of said bridge, and 
also, for the value of the land; that at the October Term, 1846, 
a final decree was rendered in favor of the complainants, for the 
sum of $1500, “for their damages sustained by reason of the 
trespass on their said premises,” entéred upon a verdict, gene- 
rally, “ for the sum of $1500, with costs of suit ;” which decree 
stands unpaid and unreversed. That at the October Term, 1845, 
of said Court, the complainants commenced their action of eject- 
ment against one Edward B. Young, for their said tract of land, 
the said Young claiming to be the assignee of the Company, and 
the sole owner of the bridge ; that at the October Term, 1846, a 
verdict was rendered in their favor, with the sum of $1683, 
mesne profits; that pending the appeal upon said action, said 
Young, at the April Term, 1847, filed his bill in said Court, charg- 
ing that he was the assignee of all the rights and privileges of 
said Company ; that the said Company had applied and obtained 
the appointment of appraisers; that by some clerical mistake or 
otherwise, the order of the Court appears upon its face, to have 
been granted by the Inferior Court, sitting as a Court of Or- 
dinary ; that though these proceedings were irregular, the 
Company had attempted to comply with the provisions of its 
charter in good faith; and prayed an injunction against the action 
of ejectment, and to compel the complainants to receive the com- 
pensation provided by the charter. Upon a hearing before his 
Honor, Judge Warren, the injunction prayed for was refused ; 
which decision was excepted to, and upon a hearing before 
the Supreme Court, reversed, (3 Kelly, 31,) and the writ of 
injunction granted, so as to give the said Young “a reasona- 
ble time to comply with the provisions of the charter incor- 
porating the Irwinton Bridge Company, in acquiring the title to 
the use and enjoyment of the land on which the eastern abut- 
ment of the Irwinton bridge is located; when such compliance 
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is made, then said injunction to be dissolved, reserving to the de- 
fendants inthe Equity cause, the right to prosecute their action of 
ejectment, for the recovery of the mesne profits only of their 
land, used, enjoyed and occupied by the said Company, from the 
time of such user and occupation by said Company or their as- 
signee, up to the time the title of said Company or their assignee, 
shall be perfected, as required by the said Act of incorporation.” 

The bill farther charged, that said Young has had the full bene- 
fit of the reasonable time allowed him in the decision of the Su- 
preme Court, within which to comply, some twelve months hav- 
ing expired since said decision, and that he has not yet complied 
with the requisitions of the charter, or procured the appointment 
of appraisers. 

The bill farther charged, that some time in the year 184-, said 
bridge fell in near the western bank, and that ever since, the com- 
plainants have had their ferry in operation, having incurred con- 
siderable expense in the building of a flat, the purchase of rope, 
and the preparation of the road to and from the ferry, from which 
ferry they are receiving annually, a nett income of $1000. 

That since the decision of the Supreme Court, the said Young 
has assigned all his interest in said bridge to the Town Council 
of Eufaula, Alabama; and that said Young, or said Council, or 
both, are about finishing the repairs of said bridge; and that 
their purpose and object is to re-build the same, and again tres- 
pass upon the lands of complainants, without complying with the 
decision of the Supreme Court, or the provisions of the charter ; 
and that if let alone, as soon as the timbers can be put together, 
they will again appropriate to themselves the lands of the com- 
plainants. 

The bill further charged, that said Irwinton Bridge Company 
has been dissolved, and is insolvent ; that they could never re- 
cover anything out of the Town Council of Eufaula or Young, 
who is charged to be in failing circumstances ; and that to sue for 
the daily trespass, would give rise to an endless multiplicity of suits. 

The bill further charged, that at the January Term, 1848, 
of the Inferior Court of said County, application was made by 
Young, for the appointment of appraisers to assess the damages ; 
that said Court decided that said Young did not show such title in 
himself as to authorize his application, and refused to appoint the 
appraisers ; that said Young applied to Judge Warren for a 





SUPREME COURT OF GEORGIA. 


Young and Calhoun vs. Harrison and Harrison. 








mandamus, to compel the said Court to appoint appraisers, and a 
mandamus nisi was granted ; that said Court have filed their re- 
turn, and that said mandamus is still pending in said Superior 
Court. 

The bill prayed that said Young and Town Council should be 
enjoined from re-building said bridge or putting the same into 
use and employment, until they have complied ‘with the provis- 
ions of the Act of incorporation within the time granted by the 
Supreme Court, and have paid the complainants for the use of 
their land and the injury to their ferry. 

Edward B. Young, by his answer, admitted the title in com- 
plainants, or one of them ; that at the time of the purchase, there 
was a ferry-landing on some part of said land, although he insist- 
ed it was there neither by grant or prescription, by which alone 
it could be established, so as to enter as an element of value in 
said land; he admitted the charter of the Company and the erec- 
tion of the bridge, insisting that said Company, dona fide, attempt- 
ed to comply with the provisions of its charter. The answer 
urged that during the time the said bridge was being erected, no 
effort was made by the complainants to arrest its progress; it 
admitted the filing of the bill in 1841, and the decree thereon, 
and prayed that the same might be held as pleaded, as a judg- 
ment of former recovery. Young admitted the assignment by 
the Company to him, and insisted that the same was bona fide, 
and for a valuable consideration ; he admitted the suit in eject- 
ment, the injunction prayed by him, and the decision of the Su- 
preme Court thereon. 

He admitted that he had not procured the appointment of ap- 
praisers, but insisted that it was from no laches of his; on the 
contrary, that on application to the complainants, and failure to 
agree with them, and on their refusal to appoint an appraiser, he 
applied to the Inferior Court, in accordance with the decision of 
the Supreme Court; that complainants, by their counsel, ap- 
peared and objected to the same, and that said Inferior Court re- 
fused to appoint appraisers, on the ground that the deed from the 
Irwinton Bridge Company to said Young, was not sufficiently 
proved. 

The answer farther stated, that on their refusal to appoint the 
appraisers, said Young applied to and procured from the Judge 
of the Superior Court, a mandamus nisi, directed to said Infe- 
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rior Court, requiring them to proceed to appoint the appraisers, 
or show cause why a mandamus absolute should not issue; that 
at the next term of said Court, the Inferior Court failed to make 
any return until the close of the Court, when they filed an unsat- 
isfactory and insufficient answer, too late to be excepted to; and 
that said mandamus stands continued, and remains undecided. 

The answer farther admits, that in the year 1847, a portion of 
said bridge fell in, and that complainants did put their ferry 
again in operation, to which said Young insists they had no right 
whatever. He admits the profits from the same are large. 

The answer further admits, that since the decision of the Su- 
preme Court, he has made an arrangement with the Council of 
Eufaula, by which they engaged to make the necessary repairs, 
and at the end of the litigation, if it ever should end, they agree 
to pay him for the bridge, the sum of $4000. 

The answer states, that more than twelve months before the 
filing of said bill, the said Council proceeded to repair said bridge , 
within the knowledge of said complainants, “ and that said re- 
pairs had been prosecuted within a very few days of completion, 
when the said complainants interposed their present injunction,” 
“thus making this valuable and expensive public improvement (cost 
about $30,000) valueless to the complainants, the defendant and 
the public.” The answer “admits that it was and has been the 
object and purpose of himself and the City authorities of Eufaula, 
to rebuild said bridge, and to use it, but denies any intention to 
trespass upon the lands of complainants ;” and “ admits, that if let 
alone, as charged by the complainants, the timbers of said bridge 
would have been put together, and the bridge appropriated to the 
use of the public for the usual tolls ; and says, that the putting of 
the timbers together, “at a point near the middle of the Chatta- 
hoochee river, was about all that remained to be done,” when the 
bill was filed. 

The answer admits the insolvency of the Irwinton Bridge Com- 
pany, but denies the insolvency of the Town Council of Eufaula. 
The answer admits the embarrassed circumstances of the defend- 
ant Young, but urges that ample security was given by him on 
the appeal in the action of ejectment, and on the injunction bond, 
given on his application for the injunction to said action of eject- 
ment. The Irwinton Bridge Company, it was admitted, had 
ceased to elect officers or use its charter in any way. 
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The answer farther sets out at length, certain equitable propo- 
sitions made by the defendant Young, to the complainants, for 
the opening of the bridge and securing the tolls, to be paid to 
whomsoever should hereafter be determined to be entitled to 
them. 

The defendant insisted that he was not about to take land, 
which he had been in possession of since 1839, and urged many 
facts to show that the whole object of the complainants had been 
to vex, harrass and defeat the defendant in the execution of his 
lawful undertaking ; and that there was no equitable circumstance 
in the facts or the acts of complainants, to entitle them to this in- 
junction. The answer of John A. Calhoun, Intendant of the 
Town of Eufaula, denied all knowledge of the various matters in 
controversy—admitted the contract between the Town Council 
and Young, as set out in Young’s answer, and denied any inten- 
tion to interfere with the legal rights of complainants. 

Defendants, by their counsel, demurred to the bill for want of 
equity; and upon filing the answers, moved to dissolve the in- 
junction, or so to modify it as to allow the public the use of the 
bridge. 

The Court below overruled the demurrer and the motion to 
dissolve the injunction, which decisions are now alleged to be er- 


roneous, 


H. Hotz, for plaintiff in error, submitted a brief, relying upon 
the following positions, among others : 


1st. The bill contains no grounds for equitable interference, 
the remedy at Law being ample. 

2d. That the ferry-landing is, in no sense of the term, property. 

3d. That itis upon a xavigable stream, the right and title to 
which remains in the State, and did not pass, by grant, to the 
land situate on its banks. 

4th. That the bill shows the ferry to exist, without grant, pre- 
scription or license of any kind ; and if it did exist by grant, the 
Legislature had the right to authorize the construction of the 
bridge, which, if it injures the proprietors of the ferry, is “ Dam- 
num absque injuria.” 

5th. That the complainants are entitled to no relief, while they 
have a subsisting judgment unreversed, for the damages they have 
snstainad hy the building of the bridge. 
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6th. That a party cannot proceed, both at Law and in Equity, for 
the same cause of action, and at the same time. 

7th. That the plaintiffs in error having been in possession since 
1839, all claim of the complainants is barred by the lapse of time, 
the complainants having failed to make objection until large 
sums of money were expended, the bridge erected, and tolls actu- 
ally received. 

8th. That the plaintiff in error, if he has failed to comply with 
the provisions of the charter, has nevertheless acted in good faith, 
and has been hindered and delayed at every step, by the com- 
plainants below. 


9th. That the Irwinton Bridge is a public work, and the use 


of such an one will never be enjoined. 

10th. Cross injunctions, operating to the waste and destruction 
of property, are never favored and will never be allowed. 

11th. Injunctions are never favored, to the prejudice of the 
public, or even of individuals, especially after large expenditure 
of money. 

In support of these positions, he cited and commented on the 
following authorities : 

Prince’s Dig. title, Roads, Bridges and Ferries, 733 to 742. Ib. 
title, Chattahoochee River, 720, ’3,’6, °7, 9. 8 Cow. Lansing vs. 
Smith et al. Sup. Ct. 146. 4 Wendell, Same Case, Ct. of Er. 9. 
6 Cowen, ex parte Jennings, Sup. Ct. N. Y. 518. 5 Wend. Same 
Case, Ct. of Er. 423. 7 Cow. Vanderbilt vs. Adams, 349. 2 Pet. 
Wilson et al. vs. Black Bird Marsh Co.245. 20 John. R. Hooker 
vs. Cummins, 90. 20 John. R. Bradshaw vs. Rogers, 103,735. 3 
Caines’ R. Palmer et al. vs. Mulligan et al. 307. 14 Ser. & R. 
Shunck vs. Schuylkill Nav. Co.71. 14 Wend. Bloodgood vs. Mo- 
hawk and Hudson Rail Road Co.51. 9 John. R. Livingston and 
Fulton vs. Van Ingree et al. 507. 3 Paige’s Ch. R. Beekman vs. 
Saratoga & Sch. R. Co. 45. 5 John. Ch. R. Newburgh § Coche- 
ton Turnpike Road vs. Miller et al. 101. 2 Stewart’s R. Gates 
vs. McDaniel et al. 211. 2 Porter’s R. Dyer vs. Tuscaloosa 
Bridge Co. 296. Charles River Bridge vs. Warren Bridge, 6 
Pick. 376. 7 1b. 344. 11 Pet. 420. 10 Ala. R. N. S. May. & 
Council of City of Columbus vs. Rogers et al. 37. 1 John. Ch. R. 
Hoffman vs. Livingston, 211. 1 Story’s Eq. Jur. §94, 109, 120, 
388. 2 Ib. §885, 889. 4 Wend. Wheelock vs. Young et al. 

VOL. VI. 18 
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647. Eden on Injun. 112,113. Drury on Injun. 190, 260. 18 
Vesey, Birmingham Canal Co. vs. Lloyd, 515. 13 Ib. Gray vs. 
Duke of Northumberland, 236. 7 John. Ch. Jerome vs. Ross, 315. 


Jones, Bennine & Jones, for defendants. 
H. L. Bennine submitted, among other points: 


ist. Every riparian proprietor above the ebb and flow of tide 
water, is entitled to the land covered by the water, to the middle 
thread of the river. 3 Peters’ Dig. 482. 3 Kent, 411, ’12, ’17, 
27, 8, 9, 432, ’3, °4,°7. 4 Ga. R. 255, 6, '7, 265. On the 
Chattahoochee this extends to the boundary of the State, “ on’’ 
the western Bank. Prince, 151, 906. 

2d. “ Young’s” entry was a trespass, and is not protected by 
the former judgment, for that was for damages for “ injuries,” 
and the Company is insolvent and the recovery unpaid. 3 Kelly, 
40, 45. 

3d. He has no title from the State, because the provisions of 
the charter were not complied with ; and in 1844, the Irwinton 
Bridge Company, by a voluntary dissolution, lost its ability to 
comply ; and in 1847, it was dissolved by Act of Legislature. 
Pam. 265. 3 Kelly, 39. 

4th. The Legislature had the right to pass this Act, and re-ab- 
sorb this franchise ; and if compensation is to be made, the State 
must make it. 3 Kelly, 39, 40. 

5th. The conditions of the charter not having been complied 
with, the Legislature had the power to repeal it. 

6th. It was not necessary that this failure to comply should 
have been judicially ascertained ; and if necessary, it had been 
in fact ascertained. 2 Kelly, 143. 3 Kelly, 40, 46. 

7th. The deed to Young was made before the Company ac- 
quired the interest they purported to convey. Pam. 1837, p. 
141. 1 Kelly, 524. 

8th. The plaintiff in error has not availed himself of the reason- 
able time allowed by the decision of this Court, to comply with 
the provisions of the charter. The action of the Inferior Court 
is no excuse— 

First. Because that decision was right ; and, 

Second. If wrong, the time has expired within which it 
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might be corrected, and mandamus is not the proper writ by 
which to correct it. f 

9th. Young’s entry being then a trespass, an injunction was 
the rightful remedy, because it was impossible to tell how many 
persons would cross at a ferry, and so to measure the loss which, 
when ascertained, could not be recovered of parties insolvent and 
beyond the jurisdiction of the Court. 1 Kelly, 10,11. 2 Story’s 
faq. §959 b. Prince, 447. Hotch.681. Beall vs. Fox’s Adm’rs, 
4 Ga. R. 404. 


By the Court—Lumpxin, J. delivering the opinion. 


The complainants in the bill charge that they, for a long time, 
have been, and now are, the proprietors of a ferry across the 
Chattahoochee river ; that the defendants, under and by virtue of 
an Act of incorporation, granted by the Legislature of this State, 
in 1837, are about completing a toll bridge across the said river, 
near their ferry, which, if finished and put in operation, will very 
materially injure, if not entirely destroy, the value of their ferry. 
They further state, that they are the owners of the land on the 
east or Georgia side of the river, upon which the defendants 
have placed one of the abutments of their bridge. They further 
contend, that the Act of the Legislature is an unauthorized viola- 
tion of their private rights; that the same has been repealed by 
that body, and they pray an injunction against the defendants, 
prohibiting them from finishing said bridge, and from the use and 
enjoyment thereof, and also restraining them from trespassing on 
their land. 

The injunction was granted by the Chancellor. To this bill 
the defendants filed their answer, wherein they rely upon their 
grant from the State to erect this bridge, upon the building and 
repairs of which they have already expended about $30,000. 
They further show, that they have used due diligence in endeay- 
oring, in good faith, to comply with the conditions of their char- 
ter, which they allege they have hitherto been prevented from 
doing, by the obstinate refusal of the complainants to accept com- 
pensation for the use of their property, and the failure of the In- 
ferior Court of Randolph County, where the land is situated, to 
appoint commissioners to assess the damages due for the land of 
complainants, used in the construction of the bridge, as provided 
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for by the Act. They state also, that a mandamus is now pend- 
ing, to compel the Court to appoint appraisers ; wherefore, they 
ask that the injunction may be dissolved, and they permitted to 
complete the repairs necessary to the opening of the bridge for 


the public use. 

Upon a motion made for that purpose, the Court below refused 
to dissolve the injunction ; and to this decree this writ of error is 
prosecuted. 

I need hardly remark, that this cause involves principles of im- 
mense magnitude in its results, both as it regards the interests of 
individuals and the rights of the public. I have not pretended to 
recapitulate all the facts presented by the record, nor shall I at- 
tempt to discuss, in detail, the numerous questions involved in 
this litigation. Mine shall be the task of performing, as best I 
may, the less ambitious, though perhaps not less acceptable 
service of discussing a few of the more prominent features of this 
case. Our judgment upon these, must have a controlling influ- 
ence upon the rights of the parties, as well as the means of re- 
dress allowed them by law. 

1st. What, then, are the rights of the Messrs. Harrisons in the 
ferry, which it is alleged, have been infringed by the charter 
granted to the Irwinton Bridge Company? They set up none in 
their-bill, by grant from the State or otherwise. It is claimed by 
counsel in the argument, as an incident to their ownership of 
the land on this Bank of the Chattahoochee river, and for which 
they hold a deed of conveyance from the State. It is insisted, 
that inasmuch as they purchased from the State, they had a right 
to believe that this privilege was appurtenant to their deed, and 
that they would be protected without molestation or disturbance, 
in its enjoyment; that it is inseparable from their title to the 
property ; or, to state the proposition with more technical pre- 
cision, and with greater force for the complainants, that inas- 
much as the sovereign, as the owner of the land, possesses the 
power of transporting persons, his grant in sueh cases will com- 
municate the whole franchise. They insist, moreover, that it is 
the height of injustice and tyranny, for the Legislature to pass an 
Act in direct opposition to their own deed, and which so depre- 
ciates the value of their ferry, that it is not worth continuing. 

Are these claims well founded? It is not necessary to go ex- 
tensively into the doctrine of riparian rights. Rivers are of three 
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kinds : 1st. Such as are wholly and absolutely private property. 
2d. Such as are private property, subject to the servitude of the 
public interest, by a passage upon them. - The distinguishing 
test between these two is, whether they are susceptible or not of 
use for a common passage. 3d. Rivers where the tide ebbs and 
flows, which are called arms of the sea. People vs. Platt, 17 
Johns. 211. Hooker vs. Cummins, 20 Johns. 90. 4 Burr, 2164, 
per Ld. Mansfield. It is not pretended that the Chattahoochee is 
at this point a navigable river, where the tide ebbs and flows; 
such is notoriously not the fact; it belongs to the second class or 
division in the foregoing enumeration. Now, it is well settled in 
England, and the doctrine is pretty uniform in this country, that 
the proprietor of the land on the margin, owns the bed over 
which the river passes; and though it be nominally and in terms, 
bounded on the margin, it extends, by construction of law, to the 
middle of the stream. In this case, it reaches to the opposite 
bank, that being the western boundary of the State. The public 
right is one of passage, and nothing more, as in a common high- 
way; itis called in the books an easement, and the proprietor of 
the adjoining land has the right to use the land and water of the 
river, in any way not inconsistent with this easement. 

[1.] Has the riparian proprietor the right of ferry? This point 
is thus clearly stated by Sir Matthew Hale, in his treatise De Jure 
Maris: “ The King, by ancient right of prerogative, hath had a 
certain interest in many fresh rivers, even where the sea doth not 
flow or re-flow, as well as in the salt or arms of the sea; and 
these are those which follow: Ist. A right of franchise or privi- 
lege, that no man may set up a common ferry, for all passengers, 
without a prescription, time out of mind, ora charter from the 
King. He (the owner) may make a ferry for his own use, or the 
use of his family, but not for the common use of all the King’s 
subjects, passing that way; because it doth in consequence tend 
to a common charge, and is become a thing of public interest or 
use, and every man, for his passage, pays a toll which is a com- 
mon charge, and every ferry ought to be under a public regula- 
tion; that is, that it give attendance at due time, keep a boat in 
due order and take but reasonable toll; for if he (the ferryman) 
fail in these, he is finable. Hence it is, that if a common bridge 
be broken, whereby there is no passage, but by a boat or ferry, it 
hath been anciently practised in the Exchequer, to compel that 
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ferryman that ferries over people for profit, without charter from 
the King, or a lawful prescription, to account for the benefit 
above, his reasonable pains and charge.” 

I need not repeat here the extravagant eulogium pronounced 
by Mr. Wirt, on this great Judge, on the trial of Burr: that, 
“ with a mind beaming with the effulgence of noonday, he sat on 
the bench, like a descended god!” But I will say, what is well 
known to jurists, that in England, this work, from which the 
above principle is extracted, is considered as conclusive upon any 
question relating to the rights of Sovereign or subject, either in 
the sea, arms of the sea, or public or private streams of water ; and 
that its authority has been repeatedly recognized in this country. 
2 N. H. R. 369, 371. 1 Randolph, 417, 420. 1 Halsted, 1, 74. 
2 Conn. R. N. S. 481, ’3, 74. 3 Cain. R. 307, 315, 318. 

This, then, is the Common Law principle, and it is obligatory 
upon us, unless contrary to the constitution, laws or form of 
government established in this State. 

Before proceeding to the examination of our own legislation 
respecting ferries, it may be well to advert, for a moment, to the 
views entertained by some of our sister States upon this subject. 

In Lansing vs. Smith, (4 Wend. 21,) Chancellor Walworth, as 
the mouth-piece of the Court of Errors of New York, held this 
language: “ So long as the constituted authorities of the State did 
not think proper to interfere, persons navigating the river might 
come to the wharf, subject to the payment of such wharfage as 
the State allowed the owner to take. But even the taking of a 
common wharfage or toll at a ferry, is a franchise subject to the 
control and regulation of the Legislature, and cannot be lawfully 
exercised without their permission.” Citing, Hale, De Jure Maris, 
Morgan’s Case, de portibus Maris,51. 4 Com. Dig. tit: Piscary, 
B. Vanderbilt vs. Adams,7 Cowen, 349. Wilson vs. The Black 
Bird Creek Marsh Co. 2 Peters, 245. 

In Allen vs. Farnsworth, (5 Yerg. 190,) the Supreme Court of 
Tennessee say: “ There is no doubt but that the State has the 
right to establish ferries, whenever the Legislature may deem 
them necessary for the easement of its citizens. This right of 
eminent domain, by which the State is authorized to take private 
property for public use, whenever the necessity of the country re- 
quires it, is necessarily inherent in every government. It would 
follow, from the existence of this right, that a ferry might be es- 
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tablished, and a keeper, who is a servant of the public, might be 
appointed, without any regard to his ownership of the land, should 
the Legislature so direct.” 

In Dyer vs. The Tuscaloosa Bridge Co. (2 Porter, 296,) the Su- 
preme Court of Alabama went far beyond the doctrine con- 
tended for by counsel forthe defendants below, and maintained that 
the keeper of a ferry opposite a town, wader license from the Coun- 
ty Court, keeps it subject to the public convenience ; and the erection 
of a toll bridge near such ferry, by a Company, under charter from 
the Legislature, is not a violation of the vested rights of such ferry- 
man; and that the principle that private property cannot be 
subjected to public use, without adequate compensation, does not 
apply to alleged losses sustained by the owner of the ferry, over 
a public water course opposite a town, and who holds the same un- 
der grant from the County Court, by reason of the erection near it 
of a toll bridge, under a charter granted by the Legislature. 

Mr. Justice Hitchcock, in delivering the opinion of the Court, 
said: “ The Court has not, in the view which it takes of com- 
plainant’s rights in this case, found anything in the law com- 
plained of, which authorizes its interference. The laying off, 
regulating and keeping in repair, roads, highways, bridges and 
ferries, for the public use and convenience of the citizens, is an 
exercise of the supreme authority of the State, coeval with the 
institution of civil society, and indispensible to the free exercise 
of social and commercial intercourse; and as soon as men cease 
to roam abroad as savages, and lands become appropriated to 
private use, the reservation for public accommodation, of a suffi- 
ciency for these purposes, is necessarily implied, and the mode 
of regulating its use, is necessarily vested in the State. It is a 
part of the eminent domain, and as such, is treated by all writers 
on public law.” Citing, Vattel, liber 1, ch. 20, §249. Bynker- 
shock, lib. 2, ch. 15. Domat, lib. 1, tit. 8, §1. He adds: “It 
is upon this principle that roads are laid out, and that the citizens 
are compelled to contribute, either in money or labor, to keep 
them in repair.” 

So much for the adjudication of other Courts, respecting this 
franchise. We will now advert to our dwn legislation; and it 
will be found that the people, through the General Assembly, 
have always claimed the right to control the exercise of this priv- 
ilege. 
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The Legislature, in 1805, passed an Act authorizing the Infe- 
rior Courts in each County within this State, to establish ferries 
and bridges, and such rates for crossing thereat, as to them should 
seem reasonable ; retaining nevertheless, the power, at all times, of 
making such alterations in the establishments made by the Justices 
of the Inferior Courts, as to them may seem proper. Prince, 734. 

The decisions show that they have this right, without this re- 
servation; that the grant of a ferry over a public water-course, is 
a license merely for the convenience of the community, and not 
such a contract as cannot be interfered with; that whenever the 
public require greater facilities, they should be afforded; and 
that if the profits of former establishments are thereby lessened, 
they have no legal cause of complaint. 

And if this be true, how much more have they the power, 
when it has been expressly retained by Statute? Even had the 
Harrisons started this ferry under authority of law, and they claim 
none such, still they would have exercised the privilege, subject 
to the general law, and must abide the consequences. Surely, 
by erecting a pourpresture, in the old language of the law, attempt- 
ing to make that private which ought to be public, they cannot 
relieve themselves from the reservation in the Statute, to which 
they would have been amenable had they proceeded lawfully. 

In 1818, the same law was re-enacted in substance, with the 
additional provision, that wherever a ferry was established, it 
was made the duty of the Inferior Court, to cause every ferry 
owner to give bond and sufficient security, in such sum as they 
may think proper, conditioned for their keeping in repair, a good 
and sufficient flat, and attendance. Prince, 740. 

To prove conclusively that the people, collectively, have retained 
this prerogative, and claimed, at all times, to control its exercise 
in the hands of the citizen, the Legislature, in 1820, passed a 
law to regulate the toll on Jersey wagons, in certain cases, 
throughout the State. Prince, 741. And again, in 1825, consid- 
ering ferrymen as public servants, they exempted them, by law, 
from performing militia duty in time of peace. Jb. 741. 

The right, then, to receive compensation from travelers and 
others, for their transportation across a river, on a public high- 
way is, both at Common Law and by Statute, a public franchise ; 
and from its nature it ought so to be; for no greater evil could 
well be imagined than the unrestrained power, on the part of in- 
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dividuals, to exact from the traveler, who cannot brook delay, 
nor stipulate for terms, whatever cupidity might exact. 

[2.] Our conclusion, therefore, is, that upon the ground of indi- 
vidual right, and without grant from the public, the complainants 
had no vested right to keep a ferry or transport persons or effects 
for pay over the Chattahoochee river; and that even had 
this ferry been established by authority of law, unless it was 
founded on valuable consideration, and necessarily exclusive in 
its nature, the individual right in this, as in all similar cases, 
would be held subject to the supreme and paramount right of the 
community. 

Before dismissing this subject, I avail myself gladly of the oc- 
casion, to return my sincere thanks to the able counsel for the 
plaintiff in error, for the very thorough and satisfactory argument 
which he submitted upon this branch of the case. 

[3.] 2d. It is contended that the Legislature have not only 
wrongfully destroyed the value of complainants’ ferry, but that 
they have also wrongfully authorized the taking of their land for 
the eastern abutment of the bridge. 

By the 6th section of the Act of Incorporation, it is provided, 
«That the Board of Directors shall have power to select and 
take, or receive as a donation, such parcel or parcels of lands as 
they may deem necessary for the construction, convenience and 
protection of the said bridge and its abutments, piers, pillars or any 
thing in any wise belonging to or necessarily connected with the 
construction and protection of the said bridge; and in case of 
disagreement between the owner or owners of said land, and the 
said Board of Directors, in regard to the damages or price of any 
part of such land, it may and shall be lawful for such Board of 
Directors to appoint one disinterested freeholder, and for the 
owner or owners to appoint another disinterested freeholder, as 
appraisers, and the Justices of the Inferior Court of Randolph 
County, shall appoint another disinterested freeholder; but if 
such owner or owners shall decline to appoint an appraiser, then 
two appraisers shall be appointed by the said Inferior Court ; all 
of whom shall be sworn by an officer authorized to administer 
an oath, to make and return to said Court a just and impartial 
valuation of the damages or value of the land thus required by 
the said corporation, and their demand, (meaning, I apprehend, 
award,) shall be aie and signed at least by a majority of 
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said appraisers, which shall be held and taken as a judgment for 
the amount against the said corporation, and shall be enforced by 
an execution from the said Inferior Court ; and the plat of the 
said land, with the award, shall be recorded in the said County 
of Randolph, in the same manner that deeds are, and shall vest the 
right of the fee simple to the said piece or parcel of land in the 
said corporation, so soon as the valuation thereof shall be made 
as aforesaid, and paid for, or when the money may have been ten- 
dered and refused : Provided, if either party shall think proper, 
he, she or they may appeal to the Superior Court of said County, 
and have the damages ascertained by the verdict of a Special 
Jury, and their decision shall be final.” Laws of Georgia, 1837, 
p. 141, 

[4.] It is conceded that by the Common Law, as well as by the 
Constitution of the United States, private property cannot be ta- 
ken for public use, without just compensation. We see nothing 
in this Act which conflicts with this principle. Here, as much 
ground as may be necessary for the bridge, is condemned and au- 
thorized to be seized for that purpose ; but before it can be ta- 


ken and permanently appropriated, a Jury, if demanded, are to 
assess the damages, which must be paid before the ground can 


be used. 

We might content ourselves here, by suggesting that when this 
Court was organized, the question, as to the power of the Legis- 
lature to condemn so much land as was necessary forthe construc- 
tion of bridges, ferries, canals, rail roads and other public high- 
ways, by making or tendering adequate compensation to the party 
aggrieved, was no longer open ; it was res adjudicata all over the 
civilized world; it was settled by the Courts of Great Britain, of 
the Federal and State Governments throughout the American 
Union, and irreversibly fixed by four or five hundred miles of 
rail road spanning our State in every direction, and conferring 
incalculable benefits upon our people. 

But I am not willing to ensconce myself behind my predeces- 
sors, the pioneer generation in these great enterprizes. 

To listen to the fervid and impassioned eloquence of counsel, 
one would conclude, that instead of its being a legitimate exer- 
cise of power, it was a gross and palpable usurpation by the 
Courts and the Legislature ; one too, calculated to rob the people 
of their liberties, to plunder their property, to break down all 
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the barriers around their rights; in short, to make them vassals 
to power and slaves to wealth ! 

It would seem to be strange and unaccountable, that a despot- 
ism so desolating, a power so monstrous and revolting, should 
not have encountered a more formidable opposition. The people 
must be miserably tame or stupid, or else (what we suspect to be 
true,) this picture is overwrought, too highly colored. Any other 
conclusion would be a libel on the past history and patriotism of 
the country. 

No one, I believe, denies to the State the right to construct a 
public road any where and in any way that it may think proper. 
It has been exercised repeatedly and time immemorially, and 
without complaint. This, at least, is one of the cases, I believe, 
where all agree that individual right must yield to the public 
good. Itis decided in 2 Bay’s S. C. R. 38, that the Legisla- 
ture of the country is vested with the power to pass laws for lay- 
ing off roads and highways in any part of the State, and to appoint 
commissioners to see them kept in repair, whenever they may 
think convenient and proper, without any compensation to the own- 
ers of the land through which they run. This, the Court say, is a 
part of the lex terre, a condition attached to all freeholders, and 
which existed before Magna Charta. 

And it seems to have been overlooked, that we have a law in 
Georgia, passed 50 years since, and universally acquiesced in, and 
which asserts the identical principle which is now so strenuously 
resisted, viz: that although a citizen may hold a grant in his 
pocket to his land, yet a public road may be laid out through it, 
and if the owner feels aggrieved, he shall submit to the arbitra- 
ment and award of a Jury of his country, the question of injury. 
Prince, 1st ed. p. 399. Every public highway and bridge in the 
State has been constructed, and for thirty-five years from 1799, 
to the date of the Act, incorporating the first rail road without 
complaint, upon this principle. 

[5.] Shall it be said that these were public roads, and laid out 
for the general welfare? I ask, who is to be the judge of what 
is or is not for the public use, but the people themselves, speak- 
ing through their representatives, simply because it is inconve- 
nient, if not impracticable, for them to assemble in mass and de- 
cide these matters? To make a thing of public use, it need not, 
I apprehend, be used as a public common; nor must it be in the 
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continued occupancy of the agents of the Government. Suppose all 
Georgia were congregated together, and it should be determined 
that the public good made it expedient and highly advantageous, 
to erect every public work which now exists, and which gives us 
such a proud pre-eminence among our Southern sisters, who 
doubts the power of the people to construct these rail roads, ca- 
nals and bridges, and to seize and appropriate private property 
for that purpose, allowing to the owner, if his injury exceeded 
his share of the common advantage, to be compensated by a Jury ? 
If the State could do this directly, what is there to prevent it be- 
ing done by contract ? Would it be constitutional to call out the 
people, with their slaves, axes, mattocks and shovels, to build a 
rail road, or to tax them, as has been done in this State and every 
other, at the rate of $15,000 to $20,000 a mile for that object, and 
take and appropriate the citizens’ land for its use? Ifso, why is 
it unconstitutional to grant a charter to a Company to have this 
done at such an immense saving of burdens, personal and pecu- 
niary ? Suppose it were submitted to a popular vote, to deter- 
mine whether our Western & Atlantic Rail Road, now in a 
course of completion, should have been built by a private Com- 
pany, charging moderate fare and freights, as were the Georgia, 
Central, and Macon & Western Rail Roads, or by taxes or per- 
sonal labor ? Would they hesitate to choose the corporation sys- 
tem? To doubt it, would be a gross reflection upon their intelli- 
gence. 

If the people may lawfully exercise the right, they may trans- 
fer it. A few years since, our people were taxed to buy negroes 
to work on the public roads, and agents were employed and paid 
to superintend them. Nobody questioned this exercise of power. 
The community are entitled to the best roads. If it is cheaper 
to get others to construct them, than to do it themselves, where is 
the mischief? It is only employing the best instrumentality, for 
accomplishing the great system of jnternal improvement demand- 
ed by the age, and still more by the inexhaustible resources teem- 
ing in every portion of our State, and which need only the proper 
encouragement for their development ; resources, in comparison 
with which, all the gold of California is but dross ; and which lay 
buried in the bowels of the earth, or rotting on its surface for 
half a century, for want of the necessary facilities to make them 


available ! 
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Civilization must advance ; the improvements of society, diffu- 
sing plenty and prosperity, knowledge and refinement and mo- 
rality all around, must not, cannot be restrained; public opinion 
has willed it, decreed it, and there is no higher power to which 
to appeal— Vox populi, vox Det. 

I cannot forego the pleasure of transcribing here, the eloquent 
and appropriate remarks of the late Chief Justice Lipscomb, upon 
this subject : “Within the last three or four years, numerous char- 
ters, containing provisions for condemning private property, have 
been granted to Rail Road and Canal Companies; and although 
it is not contended that error sanctions error, we should be well 
convinced that those States have erred, before we are at liberty 
to discard the force of the argument, deduced from the fact, that 
such power has been exercised by those intelligent and patriotic 
Legislative bodies, and that this power has never been judicially 
impugned. Reference to the time when these charters were 
granted, gives additional weight to the argument; for if there 
ever was atime when the powers of Government were diligently 
and critically investigated, it is the period of the enactment of 
those charters. It is a truth that will not be controverted, that 
the whole history of the past ages, presents no period of time 
when the powers of Government have been subjected to as jealous 
and severe scrutiny, as the age in which we live. The people 
know and justly appreciate, not only their rights, but their own 
power, and they are too vigilant to permit them to be abridged 
by their rulers. Virginia, the mother of Washington, Henry, 
Pendleton, Wythe and Jefferson, and a host of other departed 
apostles of liberty, over whose names and memory, ‘time shall 
achieve no conquest’— Virginia, always on the watchtower and 
ready to cry aloud and give the alarm, at the slightest encroach- 
ment on personal liberty and private right—she, too, has, within 
the last two years, (1832,) granted several charters to Rail Road 
Companies, containing precisely the same provisions. And is 
Alabama alone to be arrested from indulging the public spirit of 
her citizens, and marching hand in hand with her sister States, in 
the great work of internal improvement, by a conscientious jeal- 
ousy of Federal interference, on the one hand, and an inability to 
give efficiency to the efforts of public-spirited individuals in the 
cause, on the other? The grant to the corporation was intended to 
be a public benefit. The prosperity of the stockholders isinsepara- 
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ble from that of the community. By adding to the convenience, 
wealth and general prosperity of the people alone, can the stock 
be made profitable. It only remains for me to inquire, if a suffi- 
cient provision has been made to secure to the owner a just com- 
pensation for his property, to be ascertained according to the due 
course of law.” 2 Stewart’s R. 213. 

When this case was up before, the Court admitted that the 
Company had the right to enter upon the land of the complain- 
ants, and to make the necessary surveys, and to take all other pre- 
liminary steps for locating the eastern abutment of the bridge; 
but denied to them the right to appropriate the private property 
of the complainants to their permanent and exclusive use, until 
just compensation had been made or tendered, in terms of the 
charter. 3 Kelly, 45. The same doctrine is re-affirmed in Mor- 
vis vs. the Macon and Western R. R. Co. Ib. 338. We are not 
disposed to go now beyond this. Where property is appropri- 
ated by the Government in time of war, for provisioning armies, 
supplying the means of transportation, destroying all the means 
of subsistence to arrest the progress of an invading foe; in these 
and all other cases of like necessity, private property is subjected 
to the public use, before compensation is or can be made. To 
require this as a condition precedent would render the right itself 
nugatory. Indeed, where the State is the debtor of the citizen, 
the public faith is the only guarantee which the owner needs or 
can ask. Nor can the Courts presume any thing to the contrary. 
But when the equivalent is to be made by a private person or 
corporation, compensation should be made or tendered before 
the party will be allowed to take exclusive occupancy of the 
property. 

In this case, that has not been done, although, as we feel war- 
ranted from the evidence disclosed in the record before us, it has 
been attempted in good faith. We cannot, therefore, direct the 
injunction to be dissolved. We will, however, under the facts 
and circumstances, grant further time to enable the Company to 
comply with their charter, and in the meanwhile pass such or- 
der as will protect the property from decay, and give to the pub- 
lic the use and enjoyment, leaving the fund arising from the tolls, 
in the hands of the Chancellor, to be paid over to the rightful 
owner, whenever the conditions of the charter are performed. 

3d. Itis contended that the Irwinton Bridge Company has been 
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dissolved by the Legislature, and that, therefore, they have no 
rights to be protected in this or any other Court. 

Two Acts were passed by the last Legislature in reference to 
this corporation. One bears date the 28th of December, 1847, 
and directs His Excellency, the Governor, to cause judicial pro- 
ceedings to be instituted, in the Superior Court of the County 
of Randolph, for the purpose of forfeiting the charter granted to 
this Company in 1837. The other is dated on the 29th of the 
same month, one day thereafter, and declares the Act of 1837, 
incorporating the Company, to be repealed, upon the ground that 
certain conditions were therein prescribed, upon compliance with 
which depended the privileges therein granted; that ten years 
had already elapsed, and that the terms of the charter had not 
been performed, tothe great injury of James and Samuel Harri- 
son, upon whose land the eastern abutment of said bridge rests. 

With the first of these Acts, the Court at present have nothing 
to do. Itis merely directory in its character, and we are bound 
to suppose that the duty which it enjoins will be properly and 
legally discharged. 

Isthe Act of repeal valid and obligatory upon this Court? To 
investigate the constitutionality of an Act of the co-ordinate 
branches of the Government, is always a delicate and painful 
duty. But when the rights of individuals are concerned—rights 
recognized and secured by a judgment of the highest judica- 
tory of the State, and the question is thus distinctly presented—we 
cannot falter. Upon the faithful discharge of duty by the Judici- 
ary depend, in no small degree, the integrity and duration of 
Government itself. 

No Court in this Union has gone farther, I might in truth say, 
so far, as this tribunal, in maintaining the just constitutional rights 
of the law-making power. Sce Flint River Steamboat Company 
vs. Foster, 5 Georgia Reports, 194. If, however, it should be 
found that the law in question is not sustained by the Constitu- 
tion, we are bound to pronounce it void. For myself, I can de- 
clare, with the utmost sincerity, that the Acts of the last Legisla- 
ture, beyond any since 1799, command my most cordial and un- 
qualified admiration. But the Act under consideration bears 
upon its face the evidence of haste and inconsideration. After 
having directed the Governor to cause proceedings to be institu- 
ted, with a view to forfeit the charter, why the very next day at- 
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tempt to forestall these proceedings by declaring the charter 
already forfeited? 

Again, the Act assumes that ten years have already elapsed, 
and that the conditions of the charter have not been complied 
with, and for this reason, the privileges which it confers are re- 
called. And it is stated in the argument, that this assumption is 
based upon the former judgment of this Court in this case. If so, 
I regret to say that the whole tenor of that decision was alto- 
gether misconceived. It is certainly true, that it admits the fact 
that the terms of the charter have not been complied with. But 
what terms? Not that the bridge has not been built, the only 
purpose for which the charter was granted. This has been done 
long since. Why, the very gravamen of the Bill now under re- 
view, is to restrain the Company, or their assignees, from opening 
the bridge for the public use. The failure is, that the owners of 
the land have not yet been paid for their property; and the re- 
cord and judgment of this Court so far acquit the Company from 
censure on this score, that it was considered equitable and right 
to allow further time for this purpose. Had the case been fully 
understood, it would have been seen, that the Court was convinced 
that the Company had manifested the utmost good faith in their 
efforts to comply with the requisitions of their charter in this 
particular, and were prevented from doing so by the persevering 
refusal of the other party to come to any agreement, and a mis- 
take, clerical or otherwise, to have the appraisers appointed by 
the proper Court, to assess the value of the land on which the 
eastern abutment of the bridge stands. The Justices of the In- 
ferior Court, sitting as they frequently do, for Ordinary and County 
purposes, on the same day, the application was recorded on the 
minutes of the former instead of the latter; and the owners of 
the land, not the Company, taking advantage of this mistake, re- 
jected the compensation which was assessed and tendered. And 
this is the failure referred to in our former judgment. And now 
it is said, that it was upon this that the Act of dissolution was 
predicated! 

[6.] Had the Act of repeal proceeded upon the idea, that the 
charter of 1837 was improvidently granted, the assumption would 
have met my hearty approval, whether its constitutionality could 
have been sustained or not. A bridge was needed, I have no 
doubt, at the point designated. A ferry transports persons and 
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effects with more delay and less safety. Public convenience, 
therefore, demanded this erection. But the Legislature was un- 
der no obligation to grant this franchise to the Irwinton Bridge 
Company. If made to any one, it should have been to the own- 
ers of the soil where the bridge was to be built. In the exercise 
of the right of eminent domain, regard should always be had to 
the interest of the citizen; and whenever the public good re- 
quires that he should relinquish his property for the common 
use, a preference should be given to him over a stranger, and he 
should, if he would, reap the profits. This would reconcile him 
to his loss or forced contribution to the convenience of the com- 
munity. A grant to another, therefore, without good reason, is 
unjust to the proprietor of the freehold. It should never be ar- 
bitrarily or capriciously done. Ifthe owner cannot or will not 
‘receive the franchise, pay him for his property and grant it to 
another. Usually he will gladly accept the privilege, for men are 
presumed to consult their interest. If, by reason of poverty or 
other cause, he cannot use it himself, he can dispose of the fran- 
chise to others. I speak as a man; if the charter of 1837 was 
conferred over the heads of the owners of the soil, or without 
notice to them, it was wrong, and their subsequent conduct is 
neither to be wondered at, nor stigmatized. The yare entitled to 
sympathy rather than censure. I would think it expedient to 
pass a general law, giving to the owners of land, over strangers, 
the preference in all such cases, so far as it was practicable. 

But to the constitutional question. The doctrine is thus stated 
by Angell 5 Ames:—* By the theory of the British Constitution, 
Parliament is omnipotent; and hence, an Act of that body would 
undoubtedly be effectual to the dissolution of a corporation. It 
is to the honor of that nation, however, that this power, restrained 
by public opinion, rests mainly in theory; and, except in the in- 
stances of the suppression of the Order of Templars, in the time 
of Edward the Second, and of the religious houses in the time of 
Henry the Eighth, we know of no occasions on which Parliament 
have thought proper to dissolve, or confirm the arbitrary dissolu- 
tion of corporate bodies. When, in 1783, a bill was introduced 
for the purpose of remodelling the charter of the East India 
Company, it was opposed by Mr. Pitt and Lord Thurlow, not 
only as a dangerous violation of the charter of the Company, but 
as a total subversion of the Law and Constitution of the country. 
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In the nervous language of the latter, it was ‘ an atrocious viola- 
tion of private property, which cut every Englishman to the bone.’ 
Corporate property and franchises, important as they usually are 
in amount and extent, and undefended by the same strong sym- 
pathies which guard individual rights, offer a more tempting and 
easier spoil to misguided power, whether it resides in the Prince 
or the people. It is a happy feature in the Constitution of our 
own Government, that the power of the Legislatures of the dif- 
ferent States resembles, in this particular, the prerogative of the 
King of Great Britain, who may create, but cannot dissolve a 
corporation, or, without its consent, alter or amend its charter. 
In the tenth section of the first article of the Constitution, it is 
declared— No State shall enter into any treaty, alliance or con- 
federation ; grant letters of marque or reprisal; coin money; 
emit bills of credit; make any thing but gold and silver coin a 
tender in payment of debts; pass any bill of attainder, ex post 
facto law, or law impairing the obligations of contracts, or grant 
any title of nobility.’ And in this clause it has been settled, that 
the charter of private corporations, whether civil or eleemosynary, 
is an executed contract between the Government and the corpo- 
rators, and that the Legislature cannot repeal, impair or alter it, 
against the consent, or without the default of the corporation, 
judicially ascertained and declared.” Angell and Ames on Corpo- 
rations, 502. 

Chancellor Kent calls this a great principle of constitutional 
law, settled in the case of Dartmouth College vs. Woodward, and 
asserted and declared, by the Supreme Court of the United 
States, in numerous other cases antecedent to that decision. 2 
Kent’s Com. 306. 4 Wheat. 518. 6 Cranch,88. 7 Ib.164. 9 
1b. 43. Ib. 292. 8 Wheat.1. 2 Mass.143. 1 Paige’s Ch. Rep. 
107. 7 Conn. Rep. 53. 

[7.] Anciently, it was doubted whether a corporation could be 
dissolved at all for a breach of trust. It is now well settled that 
it may; but then it must be first called upon to answer. 12 Mod. 
271. 5 Johns. Ch. Rep. 380. 2 Term Rep.515. Canal Company 
vs. Rail Road Company, 4 Gill § Johnson, 1. Story J. 9 
Cranch,51. Lord Holt in London vs. Vanaire, (12 Modern,) said : 
“ All privileges are granted on condition that they shall be duly 
executed according to the grant, and if they neglect to perform 
the terms, the charter may be repealed by scire facias.” 
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The forfeiture of corporate franchises, by non-user or mis- 
user, was fully discussed in the case of The King vs. Army, 2 
Term Rep. 515; and it was held, that although a corporation may 
be dissolved, and its franchises lost by non-user or mis-user, yet 
it was assumed as an undeniable proposition, that the default was 
to be judicially determined in a suit instituted for the purpose. 

Mr. Justice Story, in delivering the decision of the Supreme 
Court in Terrell and others vs. Taylor and others, (9 Cranch, 51,) 
says: “ A private corporation, created by the Legislature, may 
lose its franchises by a mis-user or a non-user of them, and 
they may be resumed by the Government, under a judicial judg- 
ment upon a quo warranto to ascertain and enforce the forfeiture.” 

The same doctrine underwent a most thorough examination 

in the Canal Company vs. the Rail Road Company, 4 Gill and 
Johnson’s Rep. 1—the case occupying 273 pages. It was there 
ruled, among other things, that the charter of the Potomac Com- 
pany was a contract between the States of Maryland and Vir- 
ginia and that Company, the obligation of which could not, with- 
out the assent of the corporation, be impaired by any Act of the 
Legislatures of either of those States, nor by the concurrent Acts 
of both, consistently with that section of the Constitution of the 
United States which declares that “ no State shall pass any law 
impairing the obligation of contracts;’’ that in ordinary cases, the 
State may repeal or modify, at pleasure, any act of incorporation 
granted by it, before itis accepted, and when no rights have been 
acquired under it; that, until accepted, it is not a grant, nor the 
public faith pledged not to impair it; that a corporation may for- 
feit its charter by non-user or mis-user of its franchises; but, 
say the Court, zt 7s well known, that such forfeiture can only be en- 
JSorced at the instance of the Government, and that no cause of for- 
feiture can be taken advantage of, collaterally or incidentally, and 
that the proceedings for breach of the conditions should be by 
scire facias or quo warranto. 

The doctrine intimated in this opinion, that a charter granted 
without consideration, and before its execution, so as to create 
any rights or duties, which, in contemplation of law, may be im- 
paired, may be repealed by a subsequent Legislature, has often 
been maintained by the Courts of this country. Trustees of the 
Bishop’s Fund vs. Rider, 13 Day’s R. 87. Fletcher vs. Peck, 6 
Cranch, 87. New Jersey vs. Wilson, 1 Cranch, 164. Terrell vs. 








156 SUPREME COURT OF GEORGIA. 


Young and Calhoun vs. Harrison and Harrison. 








Taylor, 9 Ib.43. Sturges vs. Crowningshield, 4 Wheat. R. 122. 
Dartmouth College vs. Woodward, 4 Wheat. R.518. Green vs. 
Biddle, 8 Wheat. R.1. Atwater vs. Woodbridge, 6 Conn. R. 223. 
Osborne vs. Humphreys, 7 Conn. R. 336. The Derby Turnpike 
Co. vs. Parks, 10 Conn. R. 522. London vs. Litchfield, 11 Ib. 
251. The People vs. Platt, 17 John. R. 195. 

In Slee vs. Bloom, 5 John. Ch. R. 381, Chancellor Kent held 
that the forfeiture of corporate rights must be judicially ascer- 
tained and declared; and that corporate power which may have 
been abused or abandoned, cannot be taken away but by regular 
process. He considers all the cases with his usual scrutiny and 
discrimination, and expresses a belief, that there is no instance of 
calling in question the rights of a corporation, or body, for the 
purpose of declaring its franchises forfeited and lost, but at the 
instance and in behalf of the Government. It is true that this de- 
cree was reversed in the Court of Errors, not, however, upon 
the ground that the Chancellor’s position, so far as it related to 
the acts of non-user or mis-user, was incorrect. Spencer, Ch. J. 
who gave the unanimous opinion of the Court, said—*“ upon the 
authorities and for the reasons given by the Chancellor, mis-user 
or non-user cannot be relied on as a substantive andspecific ground 
of dissolution.” The reversal proceeded upon the fact, that the 
corporation in question had surrendered their franchise. 

[8.] It wouldseem tobe wholly uselessto multiply precedents— 
there isnoendto them. The doctrine at this day is well settled, 
that a private corporation is a contract between the Government 
and the corporators, and that the Legislature cannot repeal, im- 
pair, or alter the rights and privileges conferred by the charter, 
against the consent and without the default of the corporation, 
judicially ascertained and declared, in a proceeding instituted 
directly for that purpose, at the instance of the Government; and 
that no advantage can be taken of any non-user or mis-user on 
the part of a corporation, by any defendant in any collateral action. 

For the reasons assigned, therefore, the judgment of the Cir- 
cuit Court must be affirmed, and the cause remanded, with the 
following instructions: It is the opinion of the Court— 

1. That the complainants in the bill have shown no right, by 
grant from the Legislature, or otherwise, to their ferry across the 
Chattahoochee river; and that, consequently, they have no pro- 
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perty therein, which would entitle them to enjoin the defendants, 
upon the ground of injury to or interference with said ferry. 

2. That the Irwinton Bridge Company, or their assignee, had 
the right, under their charter, to enter on the land of the com- 
plainants, and make the necessary survey, and take all other pre- 
liminary steps for the purpose of locating the eastern abutment of 
their bridge, before compliance with the provisions of their char- 
ter; but that they have no authority to appropriate the private pro- 
perty of the complainants to their permanent and exclusive use, 
until adequate compensation is made or tendered in terms of their 
charter. 

3. That the pleadings show, that the Company have built the 
bridge, and are in possession thereof, and that they have not yet 
complied with the requisitions of their charter; they are there- 
fore trespassers upon the land on which the east end of the bridge 
stands, and the injunction restraining them from the use and en- 
joyment of said property must be retained. 

4. That the record shows diligence on the part of the defen- 
dants, to comply with the conditions of their charter, and that 
farther time be allowed them for that purpose. 

5. That mandamus is not the proper remedy to correct the er- 
rors of the Inferior Court ; that the said Court, under the charter 
of 1837, are ministerial officers only; and that their decision upon 
the rights of Edward B. Young, for the appointment of commis- 
sioners to assess the value of complainant’s land, is not conclusive, 
and the said Young is entitled to renew his application, and that 
a certified copy of this and the former judgment of this Court is 
conclusive evidence that he is entitled to have said appointment 
made. 

6. That it is not competent for the Legislature to divest said 
assignee of the rights which he acquired by the judgment of this 
Court heretofore rendered. 

7. That a receiver be appointed by the Chancellor below, who, 
after giving bond, with approved security, in a suitable sum, for 
the faithful performance of his duty, shall take possession of the 
bridge in controversy, complete the repairs thereto, and open the 
same for the public use; and that, after defraying the expenses of 
repairing and keeping in order said bridge, retaining just com- 
pensation, to be adjudged and allowed-by the Chancellor, and 
every other necessary outlay, that he retain the balance of the toll 
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money in his hands, subject to the future order and decree of 
the Chancellor, as to the rightful ownership thereof. 

8. That upon compliance by the Irwinton Bridge Company, or 
their assignees, with the provisions of their charter, that the cross 
injunctions now pending between the parties, be, by the Chan- 
cellor, both dissolved, and the bridge, with its appendages, be or- 
dered to be delivered over to the defendants in the bill. 





No. 17.—P. H. Smeap and C. A. Savage, tenants, plaintiffs in 
error, vs. DoE dem. WILLIAMS, administrator, &c., defendants. 


[1.] The Statute of Limitations does not run in favor of a tenant in posses- 
sion of land, while the title thereto is in the State. 

[2.] By the Act of 1767, the plaintiff in ejectment has seven years within 
which to institute his action for the recovery of the possession of lands and 
tenements, from the time his title, or cause of action to the same accrues. 
Held, under that Statute, the plaintiff ’s title, or cause of action, did not 
accrue until the land was granted to him by the State. 


Ejectment, in Muscogee Superior Court. Tried before Judge 
ALEXANDER, November Term, 1848. 


This was an action of ejectment in Muscogee Superior Court. 
The plaintiffshowed a grant to his intestate, dated in 1843. The 
defendant showed a continuous possession in himself, and those 
under whom he claimed, for more than seven years, under color 
of title. 

The Court charged the Jury, that notwithstanding said con- 
tinuous possession of said land by the defendant and those under 
whom he claimed, yet the Statute of Limitations did not begin to 
run in favor of said defendant, until the grant from the State of 
Georgia issued; and that if seven years had not elapsed between 
the date of said grant and the commencement of the plaintiff’s 
action, the plaintiff was entitled to recover. 

To this decision defendant excepted, and alleges the same to 


be erroneous. 


H. Hout, for plaintiffs in error. 
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H. L. Bennine, representing Bartey & Coorerr, for defendant. 
By the Court—Warner, J. delivering the opinion. 


[1.] The only question presented by the record in this case is, 
whether the Statute of Limitations commenced running in favor 
of the tenant in possession of the premises in dispute, until the 
grant issued from the State, in the year 1843. 

In Brinsfield vs. Carter, (2 Kelly, 150,) we held, that the 
Statute did not run against the State. But it is contended, that 
inasmuch as the State is not the lessor of the plaintiff, a citizen 
claiming under the grant from the State, is not entitled to avail 
himself of the benefit of the decision made in Brinsfield vs. Car- 
ter. In that case, the lessor of the plaintiff claimed title under 
a grant fromthe State. The principle established in Brinsfield 
vs. Carter must control thiscase. The Statute did notrun in favor 
of the defendant in possession of the premises, until the land was 
granted to the lessor of the plaintiff by the State. 


[2.] By the Act of 1767, the lessor of the plaintiff had seven 
years within which to institute his actionof ejectment, to recover 
possession of the premises, after his title or cause of action accrued. 
Prince, 573. The title or cause of action did not accrue to the 
plaintiff until the grant issued from the State to him in 1843. 

Let the judgment of the Court below be affirmed. 





No. 18.—Exuau Burts and others, plaintiffs in error, vs. RALPH 
S. Curupertson, defendant. 


[1.] In suing out proceedings under the Act of 1841, giving liens to boat- 
hands, captains, &c., it is not necessary for the petitioner to aver in his affi- 
davit that the boat was in the act of traversing the river when the services 
were rendered ; it will be sufficient to state generally that she was engaged 
in navigating the river. 

[2.] He should aver or show by what he states, that his claim is prosecuted 
within twelve months from the time it fell due. 
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[3.] The affidavit should aver, that a demand has been made upon the owners 
of the boat or other water-craft, or their agent, personally, should name 
them—and aver refusal to pay. 

[4.] The judgment should be entered up against the owners as well as the 
boat herself. 

[5.] It is necessary that the affidavit state that the boat had arrived at the 
landing, port or place of destination to which she had been freighted. 


{6.] It is not competent, after judgment upon such proceedings, toamend by 
substituting’an entirely new affidavit and petition. 


Motion to quash fi. fa. before Judge Warren, at Chambers, 


The plaintiffs and defendant were creditors who had sued out 
and foreclosed their liens upon the steamboat Magnolia, under 
the Act of 1841, giving to certain persons a lien on steamboats 
and other water-craft navigating certain specified rivers, for pro- 
visions and wood furnished and services rendered. 

The provisions of this Statute are as follows :— 

Sec. 1. From and immediately after the passage of this Act, 
all persons employed, either as captain, pilot, engineer, first or 
second mate, fireman, deck-hand, or in any other capacity what- 
soever, on all steamboats and other water-craft engaged in the 
navigation of the Chattahoochee, Altamaha, and Ocmulgee rivers, 
for any debt, dues, wages or demands, that he, she or they may 
and shall have against the owner or owners of said steamboat, or 
other water-craft, for personal services done, rendered or per- 
formed on board the same, and for wood and provisions, shall 
have an exclusive lien on said steamboat or other water-craft, 
against the owner or owners thereof, superior in dignity to, and 
of higher claim than all other incumbrances, no matter of what 
nature or sort the same may be. 

Sec. 2. Whenever any captain, pilot, engineer, first or second 
mate, fireman, deck-hand, or any other person employed on any 
steamboat or other water-craft, navigating and running on the 
Chattahoochee river, shall have any claim or demand against the 
owner or owners of said steamboat or water-craft, for services 
rendered on board the same, and shall be desirous of collecting 
the same, upon the said debt becoming due, and refusing to pay 
the same upon demand made, he, she or they may, upon applica- 
tion to any Judge of the Superior Court, or Justice of the Infe- 
rior Court in any County in which said steamboat or water-craft 
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may then lie, upon the same arriving at the landing, port or place 
of destination to which the same has been freighted, make affida- 
vit before him of the amount due him, her or them, for any labor 
or services by him, her or them done and performed on board of 
any steamboat or other water-craft, and specify the name thereof; 
whereupon the said Judge or Justice of the Inferior Court shall 
grant an order to the Clerks of their respective Courts, as the 
case may be, requiring said Clerk to enter up judgment upon 
said affidavit in favor of said applicant for the-amount sworn to 
be due ; and it shall be the duty of said Clerk to issue, instanter, 
an execution therefor, against the owner or owners of said steam- 
boat or other water-craft, and also against said steamboat or other 
water-craft, to be directed to the Sheriff of said County, whose 
duty it shall be forthwith to levy said execution upon said steam- 
boat or other water-craft, and advertise and sell the same, under 
the same rules and regulations as govern Sheriff’s sales in other 
cases.” 

The steamboat Magnolia was sold by the Sheriff for $3100, 
and, on a motion to distribute the money, an order was taken to 
hear all questions before J ud&e Warren, at Chambers. On the 
hearing, the Steamboat Company, by their attorney, Henry Mor- 
gan, who was also attorney for one of the largest creditors, 
moved to quash the fi. fa. in favor of Ralph S. Cuthbertson, upon 
the following grounds: 

1. It does not set forth the facts by any positive averment, or 
by implication, that the services rendered, were rendered on 
board the said boat while she was engaged in the navigation of 
Flint river, or any other river in the State of Georgia. 

2. That there is no averment that the amount claimed (one 
thousand six hundred and eighty-seven dollars and eighty-eight 
cents) has been due and payable within the twelve months last 
previous to the commencement of the said suit, or that it ever 
was due and payable. 


3. That the affidavit does not show that any legal demand was" 


made of the Flint River Steamboat Company. 
4, That neither the affidavit, nor the process, show the names 
of the owners of the boat, nor any of. them. 
5. That the affidavit does not show that the boat had arrived at 
a landing, point or place of destination to which she was last 
freighted. 
VOL. VI. 21 
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6. That the affidavit does not show that payment was refused 
by said Flint River Steamboat Company. 

7. That the judgment is against the steamboat Magnolia, and 
not against the owners. 

The affidavit is in the following terms: 

“ GeoreiA, Baker County: 

“Personally came before me, Lorr Warren, Judge of the 
Superior Court, in and for the Southwestern Circuit, &c., Ralph 
S. Cuthbertson, who, after being duly sworn, deposeth and saith, 
that the owners of the steamboat Magnolia, a craft navigating 
Flint river in said State, are indebted to this deponent in the sum 
of $1,687 88, for services rendered on board said boat as princi- 
pal engineer, as per bill and account stated, hereunto annexed ; 
that said boat has discharged her freight and laid up at or near 
Rope Work Shoals, on said Flint river, in the said County of 
Baker; and that the amount aforesaid has been demanded from 
the owners of said boat, as well as her captain, Albert G. Butts, 
within the last twelve months. 

“R. S. CUTHBERTSON. 

“Sworn to and subscribed before*me, this 5th July, 1848. 

Lorr Warren, Judge 8.C. 8. W. C.” 

To this affidavit was annexed an account current between R. 
S. Cuthbertson and the steamer Magnolia, madg out by the cap- 
tain, and certified by him to be correct, showing the amount 
stated in the affidavit to be due to said Cuthbertson. 

The Court overruled the motion to quash the fi. fa., to which 
decision Elijah Butts and said Company, by their counsel, ex- 
cepted. 

Upon motion, the Court granted leave to the counsel for R.S. 
Cuthbertson to amend the pleadings in the said cause, so as to 
meet the objections made by counsel. 

To which order and decision the said counsel excepted. 


H. Morgan, for plaintiff in error, cited the following author- 
ities: Robinson vs. Steamer Lotus and others, 1 Kelly, 317. 
Drome vs. Stimpson, 2 Mass. 441, 4. Soper vs. Harvard College, 
1 Pick. 177. Bath vs. Fresport, 5 Mass. 325. Williams. vs. 
Hingham Turnpike, 4 Pick. 341. 


E. Puatt, for defendant. 
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By the Court—Niszet, J. delivering the opinion. 


The Act of 1841, which allows liens to certain persons em- 
ployed on board steamboats and other water-craft, engaged im 
the navigation of certain rivers, is in derogation of common 
right, and must be construed strictly. So construed, those who 
institute proceedings under it, are to be held in the pleadings to 
bring themselves within all its conditions. All the exceptions 
taken in this case but one, depend upon this requirement. Our 
duty is, therefore, chiefly by a comparison of the affidavit of the 
petitioner for the lien, with the Act, to determine whether, in the 
particulars specified in the assignment, the defendant in error has 
brought himself within its provisions. 

[1.] It is claimed as error in the Court below, that it was held 
that the affidavit of the defendant did sufficiently set forth that the 
services claimed to have been rendered, were rendered on board 
the Magnolia, whilst engaged in navigating the Flint river. The 
Act requires that the person suing out the lien, shall be employed 
on board the boat navigating and running on the river. The affi- 
davit states, that the owners of the steamboat Magnolia, a craft 
navigating Flint river, are indebted to them, &c. We hold this 
sufficient. The construction of the plaintiff in error is, that the 
services must be rendered on board the boat whilst in the act of 
traversing the river. We do not think so, but believe that the 
language of the Act relates to boats, &c., engaged, as a business, 
(for a season for example,) in navigating the river, and applies to 
them, whether in motion, or at rest temporarily. And in this par- 
ticular we sustain the Court below. 

[2.] The 2d objection to the pleadings is, that it does not appear 
from them, that the claim was prosecuted within twelve months 
from the time it fell due. The presiding Judge overruled this 
objection, and thereon exception is taken. 

The Statute requires the claim to be prosecuted within twelve 
months from the time it is due, and the affidavit is silent as to this 
matter, but refers to a bill of particulars, which it is said is to be 
taken as part and parcel of it, and from which, it is said, it ap- 
pears that the proceedings were instituted within twelve months 
from the time the claim was due. We hold the account referred 
to as part of the pleadings, and if it showed the required fact, the 
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objection would be well answered. But it does not; that is, 
only in part. One of the divisions of the account current, it ap- 
pears, bears date less than twelve months earlier than the date of 
the institution of the proceedings. That part of the account 
amounts to some six hundred dollars. As to that sum, so far as 
this exception is concerned, the proceedings comply with the 
Statute; as to the remainder of the claim, they are insufficient. 

[3.] The 3d exception is taken upon the refusal of the Court 
below to sustain this objection to the affidavit, to wit: that it does 
not show that a legal demand was made upon the owners of the 
boat. The law requires that a demand should be made for the 
debt, upon the owners of the boat; and the affidavit states that 
demand was made upon the owners of the boat, and also upon 
her captain, Albert G. Butts. The objection goes upon the ground, 
that there ought to be a personal demand upon the owners or 
their agent, and that the affidavit ought to state that it, was so 
made, and name the owners or the agent. We think the objec- 
tion well taken. 

The Statute is very stringent against owners. The proceeding 
is summary, and partakes very much of an ex parte character. 
The right of defence is limited. The owners are not served with 


process—are not notified to appear and defend. The only substi- 
tute for this is, the demand which is required as a preliminary 
step to taking out the proceedings. It ought, therefore, to be a 
personal demand upon the owners or their agent, and who they 
are, or who he is, ought to appear. The averment as to the de- 
mand, ought to be stated in such form, with such distinctness that 
an issue may be formed onit. We therefore sustain this excep- 


tion. 

In connection with'this exception, I consider another, which is 
founded on the refusal of the Court below to sustain this objec- 
tion to the affidavit, to wit: that it contains no averment that the 
owners refused to pay upon demand. The Statute makes the de- 
mand and refusal preliminary to the suing out the proceeding to 
recover the debt, and the affidavit says nothing about it. Demand 
alone is not enough. The Statute makes the right to the lien to 
depend upon a refusal, and that must be averred. For aught that 
is apparent from the pleadings, the owners of this boat were 
not only willing, but importunate, to pay, and that the proceed- 
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ing against them is merely vexatious. It is enough to say, how- 
ever, that the Statute requires a demand and refusal. 

[4.] The 5th exception is to the judgment of the Court, that it 
was not necessary for the judgment to be entered up against the 
owners as well as the boat. We think it is necessary, because 
the Act makes it necessary. After the judgment is taken, the 
Clerk is required to issue execution against the owners and also 
against the doat. Execution must be founded on a judgment. 

[5.] The Court ruled the affidavit sufficient as to the averment 
that the boat had arrived at a /anding, port or place of destination 
to which it was freighted, and that is excepted to. In relation to 
this matter, the affidavit sets forth, that the boat “had discharged 
her freight and laid up at or near Rope Work Shoals, on said 
Flint river, in the said county of Baker.” The Act authorizes 
proceedings against the boat and her owners, “in any County in 
which said steamboat or water-craft may then lie, upon the same 
arriving at the landing, port or place of destination to which the 
same has been freighted.” The affidavit does not, in this particu- 
lar, conform to the Statute. It should have stated that the place 
at which she had laid up, and where she had discharged her 
freight, was either the landing, the port, or the place of destina- 
tion to which she had been freighted. There is a reason for this. 
The Legislature, no doubt, intended by this provision to prevent 
the stoppage of the boat in passing. A power in any boat-hand, 
captain, pilot, engineer, first or second mate, fireman, or any 
other person employed on a steamer, to arrest her in any County, 
whilst passing to her place of destination, would be not only op- 
pressive to owners, but unjust to the owners of freight, and in re- 
straint of navigation and commerce. The place at which this 
boat is stated to have laid up, may or may not have been her 
place of destination. She may have stopped and discharged her 
freight temporarily, from low water, or some other of the causes 
which are well known to hinder the navigation of our smaller 
streams. Inthis regard, we think the Court was in error. 

[6.] A motion was made in the Court below to amend the plead- 
ings in this case, and the Court said the petitioner could amend 
any and every defect, even to the extent of substituting an entire 
new affidavit, petition, &c. This was after judgment, and pend- 
ing a motion to set itaside. I know of no proceeding in Law or 
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Equity where the doctrine of amendment can be carried to this 
extent. Let the judgment be reversed. 





No. 19.—E.waun Burts, plaintiff in error, vs. Ratpn S. Curn- 
BERTSON e¢ al. defendants. 


{1.] An inquiry can be made into the consideration of a note, whenever the 
proper administration of justice requires it. 

[2.] Where a Statute gives a summary remedy for services rendered, the ta- 
king of a promissory note of the debtor does not waive the statutory lien. 

{3.] A promissory note, given by an agent, will bind the corporation, provi- 
ded he acted within the sphere of his powers, or the act was subsequently 
ratified. If A gives his note to B, in liquidation of the book-debt of C, it 
does not, of itself, destroy the account; nor is it, without other proof, such a 
payment that the original debt cannot be resorted to. 


Motion to quash Fv. Fa. in Baker Superior Court. Decided 
by Judge Warren, January, 1849. 


The plaintiff and other creditors sued out and foreclosed their 
liens upon the steamboat Magnolia, under the Statute of 1841, 
giving to certain persons therein named, a lien upon steamboats 
and other water-craft, for provisions and wood furnished, and ser- 
vices rendered on board any steamboat or other water-craft, 
while engaged in the navigation of certain rivers therein named. 
(For the provisions of this Statute, see preceding case. See also, 
Flint River Steamboat Co. vs. Foster, 5 Ga. R. 197.) 

The Sheriff levied the 7. fas. upon said steamboat, and sold the 
same for $3100. At the December Term, 1848, of Baker Supe- 
rior Court, an order was taken, that all the claims upon the said 
fund, should be tried before his Honor, Judge Warren, at Cham- 
bers. Uponthe hearing, on 3d January, 1849, Ralph Cuthbertson, 
another creditor, moved to quash the fi. fa. in favor of Elijah 
Butts ; Butts objected to his being heard, 1st. Because Cuthbertson 
is no party to the record. 2d. That if this f#. fa.is fraudulently 
claiming this money, the remedy of the other creditors is in a 
Court of Equity. Which objections were overruled by the Court, 
to which decision Butts excepted, 
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Cuthbertson then moved to quash the fi. fa. : 

1st. That the pleadings show that a promissory note is the 
foundation of the claim, being absolute on its face, for value re- 
ceived, without showing it was for any of the services mentioned 
in the Statute. 

2d. A note cannot be varied or enlarged, so as to allow parol 
evidence to fix the lien in this case. 

3d. The taking of the note is a waiver of the lien upon the 
boat, and may be enforced upon the Company, or James R. Butts, 
the agent, by whose name it is signed. 

4th. Because the pleadings show that the plaintiff has received 
a note of a third person, to-wit: James R. Butts, agent, and his 
lien is thereby discharged. 

Which motion was sustained by the Court, on the several 
grounds therein named; to which decision, counsel for Elijah 
Butts excepted. 


H. Morgan, for plaintiff in error. 
E. Puart, for defendant. 


By the Court-—Lumrxin, J. delivering the opinion. 


The Legislature, in 1841, passed an Act, which declares that 
« All persons employed either as captain, pilot, engineer, first or 
second mate, fireman, deck-hand or in any other capacity what- 
soever, on all steamboats and other-water craft engaged in the nav- 
igation of the Chattahoochee, Altamaha and Ocmulgee rivers, for 
any debt, dues, wages or demands, which he, she or they may 
have against the owner or owners of said steamboat, or other wa- 
ter-craft, for personal services done, rendered or performed on 
board the same, and for wood and provisions, shall have an exclu- 
sive lien on said steamboat or other water-craft, against the own- 
er or owners thereof, superior in dignity to, and of higher claim 
than all other incumbrances, no matter of what nature or sort the 
same may be : Provided, he she or they shall demand and prose- 
cute the collection of the same, as hereinafter provided for, at any 
time within twelve months after the same shall become due and 
payable.” Hotchkiss, 625. 

The provisions of this Act was subsequently extended to Flint 
river. Laws of Ga. pam. p. 152. 
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Elijah Butts, seeking to avail himself of the benefit of this Act, 
applied to the Honorable Lott Warren, Judge of the Superior 
Court of Baker County, stating that the steamboat Magnolia, 
navigating the Flint river, was justly indebted to him the sum of 
$1407,57, for services rendered on board said boat, and provis- 
ions and materials furnished her, &c., with interest thereon, from 
the first day of January, 1848; and that James R. Butts, as the 
agent of the Flint River Steamboat Company, did, on the 3d of 
June, 1848, upon demand made on him for payment of said in- 
debtedness, and in liquidation and acknowledgment thereof, exe- 
cute and deliver to him, as the agent of said Company, a promis- 
sory note, whereby they undertook and agreed to pay the sum 
due, as aforesaid, with interest thereon; and that they had failed 
to do so. . 

An execution was awarded and issued, and duly levied on the 
boat, which was sold, and the proceeds brought into Court, to be 
distributed under its order to the conflicting claims against the 
Company. Various exceptions were taken by the creditors, to 
the fi. fa. of Elijah Butts, the plaintiff in error : 

1st. That the pleadings show that a promissory note is the 
foundation of the plaintiff’s demand ; and being absolute on its 
face, and purporting to be for value received, it was not compe- 
tent, by parol evidence, to show that it was for any of the consid- 
erations specified in the Act of 1841, so as to fix its lien. 

2d. That the taking of the note was a waiver of the statutory 
lien. 

3d. That the plaintiff having taken the note of James R. Butts, 
agent, that his lien was discharged. 

The Circuit Court decided that the first ground must be 
sustained, unless a bill of particulars was filed, stating what ser- 
vices were performed, provisions furnished, &c. and the dates of 
these items of indebtedness specified. 

[1.] Let us inquire whether the consideration of the note could 
be gone into, for the purpose of fixing the statutory lien. Why 
could it not? Suppose the vendor of land should attempt, after 
taking the note of the vendee for the purchase money, to assert 
his equitable lien to the proceeds, would any legal obstacle exist 
to prevent him from doing so? None occurs to us. What prin- 
ciple is violated by instituting an investigation as to the consider- 
ation of a note, whenever it is demanded for the proper adminis- 
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tration of justice? The Statutes of usury and gaming are every 
‘day set up as defences to actions on bills of exchange and nego- 
tiable notes, even in the hands of innocent holders. No plea is 
more common in our Courts, to actions even on bonds, than a 
failure of consideration. 

But take another illustration: An infant gives a note for neces- 
saries. To an action on the instrument infancy is pleaded; thé 
plaintiff is allowed to reply and prove that the contract was for 
necessaries, and thus fix the liability of the defendant. "Wherein 
does this case differ from the one under discussion ? 

Although, as it will be perceived, I have only introduced this 
proceeding by way of analogy, still it may be well enough to re- 
mark, that the decisions on the subject are somewhat contradicto- 
ry. For myself, I am inclined to think, that a note given by an 
infant for necessaries, is valid. He cannot bind himself in a bond 
with a penalty, even for necessaries, (3 Coke, 172,) nor any other 
security where, by the rules of law, the consideration cannot be 
inquired into. Reeves on Domestic Relations, 230,’1. But asin- 
gle bill for necessaries, without a penalty, would be good, and is 
said, inthe case referred to in 3 Coke, to have heen often so adjudged. 
Ayliff vs. Archdale, Crok. Eliz.920. Earle vs. Peale, 1 Salk. 387. 
3 Bacon, 594,’5. If the infant can bind himself by single bill, ¢ 

JSortiori, he may, by simple contract, for necessaries. Adm’rs of 
Hane vs. Tarrant, 2 Hili S. C. R. 400, ’1. But whether this 
conclusion be correct or not, the example is sufficient for the pur- 
pose for which it has been adduced. 

We hold, then, that it was competent to show that the conside- 
ration of the note was for services rendered, provisions and ma- 
terials found en board the boat, by way of fixing the statutory 
lien; and that the giving of the promissory note by Butts, the 
agent of the owners, was a liquidation of the account, and made 
it unnecessary to file a bill of particulars. The Act itself gives 
the remedy for “ any debt, due or demand,” and we will not un- 
dertake to restrict it to open accounts, or to any other particular 
mode of indebtedness. 

[2.] It is urged in the argument that it is against the policy of 
the law to extend these statutory liens ; and that justice to credi- 
tors and purchasers demands that they should be enforced imme- 
diately. A satisfactory reply to this objection, is furnished by the 
Act itself, which requires that the debt, dué or demand, no mat- 

VOL. VI. 22 





570 SUPREME COURT OF GEORGIA. 


Butts vs. Cuthbertson and others. 








ter what be its nature, whether it exists in open account or note, 
“ shall be prosecuted within twelve months after the same shall 
become due and payable.” 

2d. ‘Was the acceptance of the Company’s note a waiver of the 
lien? We think not. Much direct authority might be cited to 
this point. In Thompson’s Case, (2 Browne, 297,) it was deter- 
mined that the acceptance of a bond or warrant of attorney, is 
not an abandonment of a mechanic’s lien. So in Hinchman vs. 
Lybrand, (14 S. & R. 32,) it was held, that a person who, on fur- 
nishing bricks for the erection of a building, agrees to be paid, 
part in cash and “ the balance in lumber, at fair prices, whenever 
called for out of S’s lumber yard,” and accepts the guarantee of 
S for the performance of the contract, does not lose his lien upon 
the building, given by the Act of the Legislature. In Kinsley vs. 
Buchanan, (5 Watts, 118,) the identical point is adjudicated, made 
by this record, and no other. The Supreme Court of Pennsyl- 
vania there decide, that the acceptance of a note is not a relin- 
quishment of the lien given by Statute to mechanics and others. 
And upon principle, I would ask, why should it be? Addi- 
tional securities are, in their very nature, cumulative. It is not 
pretended, in the present case, that there was any express waiver 
or release of the lien; why should the mere taking, of the Com- 
pany’s note be held an extinguishment by implication ?. Is there 
any inconsistency in the creditor’s taking the note and retaining 
his lien? It is nothing new or strange to have two securities for 
the same debt, and the creditor may have his remedy on both, until 
he obtains satisfaction. The plaintiffasks only the payment of his 
debt, which is not disputed ;, and to that he would seem: to be en- 
titled. 

Had Elijah Butts agreed, on his part, to look to the personal 
credit of his debtor, or another, for satisfaction of his demand, his 
lien would. undoubtedly have been discharged ; for it is well set- 
tled, that a special understanding to this effect, releases the lien. 
2 Kent’s Com. 500. 16 Vesey, 275. 1 Mason, 191. 4 Wheat. 
255. 9 Cowen, 52. It is sufficient to say, that no such proof was 
pretended in this case. 

The Act of 1834, (see Hotchkiss, 623,) giving masons and car- 
penters an incumbrance on houses erected by them, dispenses 
with the lien, where the mechanic takes personal security for hie 
debt. And this is an express legislative recognition, as well 
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of the Common Law principle just stated, as of the propriety of 
the construction which we have given to the Act of 1841, passed 
in pari materia. : 

[3.] We are not sure that we rightly comprehend the remain- 
ing objection relied on for the defendant in error, viz: that “ the 
pleadings show that the plaintiff has received a note of a third per- 
son, to-wit: James R. Butts, agent, and his lien is thereby dis- 
charged.” 

If it is intended to assert, as the argument indicates, the old 
doctrine, that a corporation can contract only under its corporate 
seal, it is only necessary to say, that it has long since been repudi- 
ated. 12 Wheat.64. 7 Cranch, 299. 8 Wheat. 338. 1 Har. 
& Gill. 324. 7J3. J. Marsh. 85. 1 Dev. & Bat. 306. 3 Rand. 
136. 1 Cowen, 513. Aggregate corporations at this day, usu- 
ally contract through the intervention of agents duly authorized 
for this purpose. 10 Mass. R. 397. 1 N. & M. 231. 8 Conn. 
191. A contract or promise, by a corporation, need not always 
be made or proved by express vote, but may be impliéd from cor- 
porate acts. 7 Greenleaf, 118. A contract or promise of a cor- 
poration, is implied by law, from the authorized acts of their 
agents. 3 Halsted, 182. 8 Pick. 178. Ifa person, assuming to 
act as agent, but without legal authority, make a contract, and the 
corporation receive the benefit of it, such acts will ratify the con- 
tract and render the corporation liable thereon. 1 Pick. 372. 
19 Johns. 60. 

The foregoing are now assumed as axiomatic propositions, and 
are conclusive upon this view of the subject. The note of James 
R. Butts, agent, was the note of the Flint River Steamboat Com- 
pany. They have never contested their liability upon this note, 
nor do they now dispute it. 

Even if this were the individual note of the maker, which he 
gave for the services rendered and the supplies furnished the 
steamboat Magnolia by the plaintiff, we should still hold that it 
was not a payment or extinguishment of the lien, unless the fact 
was averred and proved on the trial. Schermerhorn vs. Laines,7 
Johns. 311. Porter vs. Talcott, 1 Cowen, 359. Ayres vs. Van- 
lieu, 2 Southard, 765. 

In this last case, David Hagar, the carpenter, had given his note 
to Ayres, the lumber-master, for lumber furnished Vanlieu; and 
the question was, what was the effect of this? Did it, of itself, 
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destroy the original debt against Vanlieu? The Court held that 
it did not; and that if the note was lost, or any difficulty arose 
respecting it, either from the insolvency of the maker, or other 
cause, that the creditor could still resort to the account for his 
protection. 

The case in 1 Cowen, is still more in point; for among other 
things, the Supreme Court ruled that where the agent contracts 
for his principal and gives his own notes, they are considered, so 
far as the question whether they operate as payment is concerned, 
as the notes of the principal himself, and that notwithstanding 
the creditor agreed to take the notes of the agent and his partner, 
which were given accordingly, but not paid, that the principal 
was still liable, there being no agreement to receive the agent’s 
notes, in payment and discharge of the principal’s. - 

Upon the whole case made by the record, therefore, we are of 
the opinion that the plaintiff’s execution ought to have. been al- 


lowed. 





No. 20.—Joun T. Booru and another, plaintiffs in error, vs. Mar- 
Tin W. Stamper, defendant. 


[1.] The Inferior Courts in this State have not the power and authority, 
under the Constitution and Laws thereof, to grant new trials. 

[2.] Courts of Equity have jurisdiction to order new trials in a Common 
Law. Court, after judgment, ona proper case being made; but it is a jurisdic- 
tion which should be exercised with great caution and circumspection. 


In Equity, in Talbot Superior Court. Tried before Judge 
ALEXANDER, September Term, 1848. ; 


Plaintiffs in error filed their bill in Talbot Superior Court, 
charging that Martin W. Stamper brought an action of assumpsit 
in the Inferior Court of said County, December Term, 1842, 
against Booth, founded on a promissory note for $400, given to 
one John C. Waters, or bearer; that the consideration of said 
note was for money won at gaming; that Booth filed his plea, 
and summoned a witness by whom the fact could be proved; that 
some short time before the trial, Raines, as the agent of Booth, 
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proposed to George W. Towns, of the firm of Towns & Smith, 
attorneys for Stamper, and who, also,in connexion with Edmund 
H. Worrill, were attorneys in another cause pending in said Court 
against Booth, to place both of the causes.on the appeal docket 
of the Superior Court, by consent; that Towns consented there- 
to, provided Worrill would consent; that subsequently Worrill 
consented; thereupon, Raines instructed the counsel of. Booth to 
discharge the witness who was in attendance, and Raines left the 
Court under the belief that the cause would not be tried; that 
when the cause was called for trial, the counsel for Stamper de- 
nied that said agreement had any reference to this cause, and in- 
sisted.upon going to trial; whereupon, their witness and client 
being absent, counsel for Booth were forced to confess judgment 
to the plaintiff. 

The bill farther charged, that Booth was unable to give secu- 
rity, and thereby enter an appeal, but filed his affidavit, and 
prayed an appeal, under the Act of 1842, passed pending this 
suit; which appeal was subsequently dismissed, on the ground 
that the case was not within the provisions of the Statute; that a 
Ji. fa. had been issued and levied on a negro boy, Peter, to which 
Raines had interposed his claim, which claim was.still pending: 
in Talbot Superior Court. 

The bill prayed a new trial on the suit on the note, and an in- 
junction on the fi. fa. 

By an amendment, it was charged, that the inducement to make 
the agreement with said Towns was, that it was inconvenient for 
Booth and his agent to attend the Court, which fact was commu- 
nicated to said Towns. At the trial, when the agreement was 
repudiated, said Booth’s attorneys moved the Court for a contin- 
uance, which was refused ; that Booth and Raines both lived some: 
sixteen or seventeen miles from the Court House, and did not” 
know of the cause being forced to trial until after the: adjourn- 
ment of the Court, so that they could not instruct their counsel to: 
move fora new trial. 

Upon the trial, the Jury found for the complainants, and upon: 
the appeal, the counsel for defendant moved to dismiss -the bill, 
on the ground that there was no equity therein, and that the:com- 
plainants had a complete remedy at Common Law: 

Which motion was sustained by the Court, and the bill was 
dismissed. 





174 SUPREME COURT OF GEORGIA. 


Booth and another vs. Stamper. 








To which decision the complainants, by their counsel, excepted, 
and now allege the same to be erroneous. 


B. Hitt and M. J. Weusorn, for plaintiffs in error, cited 
and commented on the following authorities: 


1 J. J. Marsh. R. 458. Norton vs. Woods, 5 Paige, 250. 2 
Story Eq. 182. 2 Kelly, 279. 3 Ib.228. 4 Georgia Rep. 175. 


H. L. Bennine, for defendant, cited— 


2 Story Eq. §188, 894, ’5. 2 Kelly,279. 3 1b.78. 1 Ib. 136. 
1 Schoales and Lefroy, 205. 1 Turn.and Russ. 319. Mitf.131. 
1 John. Ch. 320. 6 1.479. 7 Term R. 269. 7 Cranch, 332. 2 
Tidd, 905. Prince Dig. 909, 910. 


By the Court—Warner, J. delivering the opinion. 


The error assigned to the judgment of the Court below, is the 
dismissal of the complainants’ bill at the trial term of the cause on 
the appeal, for want of equity. 

[1.] It appears from the bill of exceptions, that the Court be- 
low predicated its judgment on the ground, that the defendant in 
the Inferior Court, could have moved for a new trial in that 
Court, and failing to do so, lost his remedy at Law, and had none 
in Equity. Have the Inferior Courts in this State, under the Con- 
stitution and laws thereof, the power and authority to grant new 
trials? By the first section of the third article of the Constitu- 
tion, it is declared, “ The Superior Court shall have exclusive juris- 
diction in all criminal cases, (except as relates to people of color, 
&c., and which does not relate to the jurisdiction of the Inferior 
Courts,) which shall be tried in the County where the crime was 
committed: and in all cases respecting the titles to land, which 
shall be tried in the County where the land lies; and, also, con- 
current jurisdiction in all other civil cases, and shall have power 
to correct errors in inferior judicatories, by writ of certiorari, and 
to grant new trials in said Superior Courts, on proper and legal 
grounds; and in all cases where a new trial shall be so allowed, 
the Judge allowing the same, shall enter on the minutes of said 
Court his reasons for the same; and the said Superior Courts 
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shall have appellate jurisdiction in such other cases as may be 
pointed out by law, in cases arising in inferior judicatories, which 
shall in no case tend to remove the cause from the County in 
which the action originated. The Inferior Courts shall also have 
concurrent jurisdiction in all civil cases, except in cases respect- 
ing the titles to lands, which shall be tried in the County wherein 
the defendant resides,” &c. Prince, 909,’10. The first part of 
the clause of the Constitution above cited, it will be perceived, has 
reference to the exclusive jurisdiction of the Superior Court in all 
criminal eases, and in all cases respecting titles to land, to correct 
errors in inferior judicatories by writ of certiorari, and to grant 
new trials in said Superior Courts, on proper and legal grounds, 
and alse concurrent jurisdiction in all other civil cases. The Infe- 
rior Courts also have concurrent jurisdiction in all civil cases, ex- 
cept in cases respecting the titles to lands, but new trials can only 
be granted in said Superior Courts on proper and legal grounds. 
The power to grant new trials is, by the Constitution, in our 
judgment, expressly restricted to the Superior Courts. The Su- 
perior Courts have appellate jurisdiction in cases arising in the 
Inferior Courts, and when the cause shall be finally tried in the 
appellate tribunal, that Court is clothed with the power to grant 
anew trial, on proper and legal grounds; and the Judge allow- 
ing the same, is required to enter on the minutes of said Superior 
Court, his reasons therefor. By the 58th section of the Judiciary 
Act of 1799, passed the next year after the adoption of the Con- 
stitution of 1798, it is declared—* All new trials shall be had by 
a Special Jury, to be taken from the Grand Jury list of the 
County.” Prince, 432. This legislative enactment of 1799, af- 
fords strong evidence as to the construction given to the Consti- 
tution by the Legislature of that year, in favor of restricting the 
power to grant new trials to the Superior Courts. 

[2.] Have Courts of Equity jurisdiction to grant new trials in 
the Courts of Common Law, after judgment rendered therein ? 
That Courts of Equity have jurisdiction to order new trials in 
the Common Law Courts, on a proper case being made, we think 
is quite clear; but it is a jurisdiction which should always be ex- 
ercised with great caution and circumspection. Floyd vs. Jayne, 
6 John. Ch. Rep. 481. Bateman vs. Willoe, 1 Schoales and Le 

Jfroy, 201. In Stroup vs. Sullivan & Black, (2 Kelly, 275,) this 
Court stated the rule to be, that a Court of Equity will not grant 
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relief against a judgment at Law, on the ground of its being un- 
conscientious, unless the defendant in the judgment was entirely 
ignorant of his defence pending the suit, or unless, without any 
default or neglect on his part, he was prevented, by fraud or ac- 
cident, or the act of the opposite party, from availing himself of his 
defence, or by some unavoidable necessity. 

What are the facts in this case, and are they sufficient to au- 
thorize a Court of Equity to grant a new trial? The suit was 
pending in the Inferior Court of Talbot County, to recover the 
amount of a promissory note, made by Booth, the defendant. 
The defence made by the defendant’s plea was, that the note was 
given for a gaming consideration. At the trial term, it being 
inconvenient for the defendant and his agent, Raines, to attend 
the Court, a proposition was made to the plaintiff’s attornies, to 
transfer the cause to the appeal docket of the Superior Court, by 
consent, which was agreed should be done; whereupon Raines, 
the agent of the defendant, instructed his counsel to discharge the 
witness who was in attendance upon the Court, and the defen- 
dant and his agent went home, a distance of about sixteen miles, 
under the full belief that the case would not be tried. Whenthe 
cause was called in its order upen the docket for trial, the coun- 
sel of the plaintiff denied the agreement, and insisted upon a trial, 
The witness and client both being absent, the counsel for the de- 
fendant was forced to confess judgment to the plaintiff, for the 
amount of the note, with interest. Owing to the distance of the 
defendant’s residence from the Court, he did not know that his 
cause had been forced to trial until after the adjournment of the 
Court; too late to instruct his counsel to have moved for a new 
trial, even had the Court the power to grant it. The affidavit of 
the witness who was discharged from his attendance upon the 
Court, in consequence of the agreement, is also attached to, the 
complainant’s bill, as an exhibit, in which he identifies the note, 
was present when it was executed, and states that the considera- 
tion for which the note was given, was money won of the defend- 
ant at the game of “ faro.” 

It appears that the defendant had a good and valid defence to 
the note; that he was present at the Court, with his witness, to 
establish that defence ; that confiding in the agreement made with 
the counsel of the plaintiff, to have the case transferred to the 
appeal docket of the Superior Court, by consent, he left the Court 
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and went home, as did the witness; that the counsel of the plain- 
tiff repudiated the agreement and forced the cause to trial, and 
a judgment was rendered against him. 

The defendant has evidently been entrapped by the course 
pursued by the plaintiff's counsel, and deprived of his defence, 
by the act of his adversary, without fault on his part, so far as the 
record discloses. 

The conduct of the counsel for the plaintiff operated, to use 
the mildest term, as a surprise upon the defendant, and has ena- 
bled him to obtain an unconscientious advantage over him, which 
a Court of Equity will not permit him to retain. For the rea- 
sons already stated, the Common Law Court, in which the case 
was pending, could not afford the complainant adequate relief, 
and, in our judgment, the facts of this case afford strong grounds 
for the exercise of the equitable jurisdiction of a Court of Chan- 
cery, to grant a newtrial, so as to place the parties back in the same 
position they were before the judgment was rendered against the 
defendant in the Inferior Court. Let the judgment of the Court 
below be reversed, and the cause reinstated. 





No. 21.—Raten S. Curusertson, plaintiff in error, vs. THE 
Fut River StTeampoat Company e¢ al. defendants. 


On motion of counsel for plaintiff in error, this writ of error 
was dismissed, the same points having been adjudicated by the 
Court at this term, in this record excepted to. : 
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No. 22.—Horr H. Hammock, executor, plaintiff in error, vs. 
Wo. J. and Joun McBrinpr, defendants. 


f1.] On general principles, a judgment is binding and conclusive on parties 
and privies, until reversed or set aside by a legal proceeding; and itcannot 
be collaterally questioned by third persons, except on the ground of fraud 
and collusion, in the procurement of it. Creditors or bona fide purchasers 
may attack a judgment fraudulently obtained, whenever it interferes with 
their rights, either at Law or in Equity. 

[2.] Depositions taken under the Statute, on account of the non-residence of 
the witness, cannot be read on the trial, provided the witness has notori- 
ously resided within the County where the cause is pending for some time 
previously, and his attendance could be coerced by subpena. 


[3.] The words used by a witness are to be taken in their ordinary mean- 
ing, and when testifying to a fact necessarily within his knowledge, the ev- 
idence may go to the Jury, notwithstanding he fails to affitm positively 
that the thing is or is not so. 


Assumpsit—Talbot Superior Court. Tried before Judge Au- 
EXANDER, September Term, 1848. 


Wn. J. and John McBride commenced suit against Hope H. 
Hammock, as the executor, de son tort, of Caleb Adams, deceased, 
on a note made by said Adams, for the sum of $787 06, dated 
April, 1841, and due 25th December, 1841, payable to William 
Towns, or bearer. Plaintiff proved by Daniel Matthewson that, 
as Deputy Sheriff of Stewart County, on Ist Tuesday in Febru- 
ary, 1844, he sold two negroes belonging to the estate of Caleb 
Adams—Noel, a boy, and Judy, a girl—and that said negroes 
were bid off by or for Elizabeth Adams, the widow of Caleb 
Adams. The executions under which they were ‘sold, were in 
favor of Didema Adams vs. Caleb Adams, and had been assigned 
to Hope H. Hammock ; said fi. fas. amounting to some $1600 or 
$1700, issued from a Justice’s Court in Stewart County, and the 
levy was made and returned by a constable. Noel was sold for 
$765, and Judy for $677. No money was paid, but the amount 
was credited on the fi. fas. by defendant’s direction. 

Plaintiff then gave in evidence, the bill of sale made by the 
Sheriff. 

Plaintiff then offered to read the interrogatories of Benjamin 
Powell and Didema Adams, to prove the said f. fas. were frau- 
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dulent ; to which, defendant below objected, which objection was 
overruled by the Court, and the testimony admitted. 

By these witnesses, it was proven that the notes were given 
without consideration, and for the express purpose to defraud the 
creditors of Caleb Adams; that no consideration was given by 
Hammock to Didema Adams, for the transfer, except a promise 
to pay a note she held on Caleb Adams, for between $300 and 
$400 ; and that Hammock said his object in having the negroes 
sold, was to secure them for his sister, from the creditors of said 
Caleb Adams. 

Plaintiff offered the interrogatories of John Childers, executed 
in Baldwin County, 11th March, 1847, Childers being then a 
convict in the Penitentiary, to which defendant below objected, 
on the ground, that since the taking of the said interrogatories, to- 
wit: in May, 1848, said witness had returned to the County of 
Talbot, and had resided, and still resides there, ever since. The 
Court overruled the objection, and ordered the interrogatories to 


be read. 
Much other evidence was introduced. The defendant pleaded 


general issue, ne unques executor, usury and payment. 


Defendant proved by William Towns, that the note sued on 
was given him in payment for the purchase of a certain tract of 
land. 

The 6th interrogatory was: “Did you not renew said debt 
with said Adams? At the time of the renewal, was it not at 16 
per cent.? And was, or not, said per cent. added into said note ? 
If not at 16 per cent. at what per cent. was it? Was it not over 
the lawful rate of interest ?”’ 

Towns answered, “ That he presumes the note was renewed 
at 16 per cent. per annum, but will not state positively ; and that 
if renewed at all, it was added in the note.” 

Plaintiff’s counsel objected to this answer, as too uncertain; 
which objection was sustained by the Court. 

The Jury found a verdict for plaintiff. All of which decisions 
the defendant below excepted to, and alleges the same as error. 


M. J. Wevuzorn and B. H111, for plaintiff in error. 


WorreLt, for defendants, cited— 
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14 Wend. 62. 1 Phil. 290. 10 Johns. 530. 1 Cow. 81. 9 
Mass. 227. 8 Porter, 343. 5 Stewart & Porter, 421. 








By the Court—Lvmprktin, J. delivering the opinion. 


Wm. J. and John McBride brought their action of assumpsit in 
the Superior Court of Talbot County, to charge Hope H. Ham- 
mock, as executor in his own wrong, of Caleb Adams, deceased, 
with the payment of their debt. Testimony was offered, to prove 
a fraudulent combination between the defendant, Didema Adams, 
the sister of the decedent, and others, to defeat the creditors of 
Caleb Adams; and among other things, to show that sundry f. 
fas. issuing from the Justice’s Court, in favor of Didema Adams, 
against her brother, and under which two of the negroes of the 
estate were sold and bid in by Hammock, were fraudulent and 
void ; and that Hammock was a party to the collusion. This ev- 
idence was objected to, on the ground that the Magistrate’s Court 
executions could not be attacked in this collateral way; but the 
objection was overruled and the proof admitted ; and this is the 
first error complained of in the bill of exceptions. . 

[1.] We concur fully in the judgment rendered upon this 
point in the Court below. A fraudulent judgment may be set 
aside by creditors or purchasers for a valuable consideration, ei- 
ther at Law or in Equity. Indeed, the Courts have gone the ex- 
tent of deciding, that a fraudulent vendee gains no title to prop- 
erty by a judicial sale, or interest in it, notwithstanding an inno- 
cent creditor may, by that very sale, obtain a good title to the 
money. That it is a good sale as to the creditor, to entitle him 
to receive the proceeds, and yet, no sale as to the fraudulent ven- 
dee, to enable him to shelter the property against pursuit. Stro- 
bel vs. Smith, 8 Watts, 280. 

And this is right. The law abhors fraud, and all the avenues 
which lead to its detection and defeat, should not only be thrown 
wide open, but be kept free from the interposition of bars and 
estoppels of every kind. A sale effected by; and affected with fraud, 
is no sale, and can produce no change whatever in the rights of 
innocent persons ; it is just the same as if no such attempt to 
alien had been made; and it is the privilege and duty of any and 
every Court, so to declare; for I repeat, that fraud is cognizable 
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in a Court of Law, as well as in Equity. A fraudulent vendee 
has no equity to be protected in a Court of Equity. 

[2.] The plaintiffs in the Court below, to maintain the issue on 
their part, tendered in evidence the interrogatories of John Chil- 
ders—the reading of which was resisted, on the ground that the 
witness, at the time of the trial, and for some months before, re- 
sided in the County where the cause was pending. The presi- 
ding Judge allowed the depositions to be read, holding, that if the 
witness resided out of the County, when the commission to take 
his examination issued and was executed, it was immaterial 
where he lived since, or at the time of the trial. 

It is the opinion of this Court, that interrogatories cannot be 
used on the trial of a cause, where the witness has resided within 
the County a sufficient time previous to the trial, for his personal 
attendance to be coerced by process of subpeena, provided it is 
made satisfactorily to appear, that the party seeking their intro- 
duction, had timely notice, actual or constructive, of such resi- 
dence. 

It is true, that where any witness resides out of the State, or 
out of gny County in which his testimony may be required in 
any cause, his testimony may be taken by interrogatories, and 
the examination read at the trial, on motion of either party. 
Prince, 425. But this is an exception to the general law upon 
the subject. That declares that where the attendance of any per- 
son shall be required, as a witness, in any cause depending in any 
of the Courts of this State, that it shall be the duty of the Clerk, 
on application, to issue writs of subpeena, directed to the person 
whose attendance shall be required, where such persons reside with- 
in the County in which such cause may be depending, and shall be 
served on such witnesses, at least five days before the Court to which 
it shall be returnable. And further, it is provided, that attach- 
ments shall issue against defaulting witnesses, and they are made 
liable to a fine not exceeding three hundred dollars, for their non- 
attendance ; and also, to an action for damages, at the instance of 
the person at whose suit they were summoned. Prince, 424, ’5. 

Why, I would respectfully inquire, should not the Statute in- 
clude a residence of four months, as well as four years? Or can 
it be gravely insisted, that because the witness was once in the 
category contemplated by the Act, that it should legitimate his 
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depositions forever afterwards? Why should not the general 
law apply to swch a witness as well as to any other ? 

There is one view of this subject which would seem to be con- 
clusive. The Legislature, in 1806, authorized the testimony of 
witnesses going beyond seas or remaining without the jurisdic- 


tion of the State, and aged and infirm persons, to be taken by 
commission. The Act, however, declares, “ That in case the per- 
son or persons, whose testimony shall have been so taken, re- 
turn or be able to attend the Court, that then and in that case, such 
written testimony shall not be received or read.” Clayton's Comp. 
of Laws, 323, 324. Would it not be unreasonable to hold, that 
the removal of the disability, to-wit: the non-residence of the 
witness, should exclude the testimony previously taken by com- 
mission in the one case, and not in the other ? 

I have examined the case of Phanix vs. Baldwin, (14 Wend. 
62,) read from the Digest in the course of the argument, and the 
marginal reading certainly sustains, to the fullest extent, the 
judgment of the Court below. The Supreme Court of New 
York there, seem to hold that a defendant, who has procured the 
testimony of a witness residing abroad, to be taken undetea com- ' 
mission, is not bound on the trial of the cause, upon the requisi- 
tion of the adverse party, to call the witness, who is then in Court, 
and examine him viva voce, but may read his deposition as taken 
under the commission. 

We cannot subscribe to this decision. Indeed, the Court, in 
its opinion, which is only five lines in length, do not advert at all 
to this point in the case, although it was fairly made in the record, 
and embodied in the head notes, by the Reporter. And what is 
still more singular, the case of Fisher vs. Dale, (17 Johns. R. 344,) 
is cited as authority in support of the principle, which is rather a 
precedent for the other side. There, the depositions of a witness 
residing abroad, were taken under commission, and read on the 
trial. There being no verdict, application was made to allow a 
second commission to issue ; to which the Court said they saw 
no solid objection. ‘ The examination of witnesses in a Court of 
Chancery,” continues the Court, “is private; and the proceed- 
ings of that Court, in relation to the manner of taking testimony, 
is so different from that of Courts of Law, that the reasons on 
which the practice in Chancery is founded, do not apply here. 
Suppose a witness has not answered some of the interrogatories, 
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or has answered them in an obscure and unintelligible manner, it 
may be essential to the purposes of justice, to direct a second ex- 
amination. If the witness himself should come to this country be- 
Sore the trial, the Court could not refuse to permit his examination, 
although his depositions had been taken in the cause.” 

I would add, that the cases of Doe ex dem. Sergeant vs. Adams, 
(1 Tyler, 197,) and Stiles vs. Bradford, (4 Rawle, 374,) maintain 
directly, that a deposition cannot be read in evidence, when the 
deponent is in Court and capable of being examined. And many 
respectable authorities may be cited from other States, to show 
that where depositions are taken under a rule of Court, or Act 
of the Legislature, that they cannot be read, if the witness be 
within the jurisdiction of the Court, or reach of its process. 
Tompkins vs. Wiley, 6 Rand. 242. Read vs. Bertrand, 4 Wash. 
C.C. R.558. Rogers vs. Raborg, 2 Gill. & Johns. 54. Darnall 
vs. Goodwin, 1 Har. & J. 282. Ib. 264.* 

When it is recollected that depositions are admitted, only from 
the necessity of the case; that they are an unsatisfactory species 
of evidence not known to the Common Law, and in derogation 
of it; that it is but of a secondary character, and is therefore sub- 
ject to the rule of law which forbids such evidence when better 
evidence exists, and is in the power of the parties; that the oral 
testimony of the witness, in the presence of the Court and Jury, 
is much better evidence than his deposition can be ; we feel con- 
strained to rule, that whenever it is in the power of the party, he 
is bound to resort to it, and that he will not be allowed to substi- 
tute a kind of proof inferior in its nature. 

[3.] Among other defences to the action in the Circuit Court, 
the plea of usury was interposed, and the interrogatories of Wil- 
liam Towns, the payee of the note on which the action was 
brought, were introduced, who swore, in a previous part of his 
examination, that the note had been renewed by him. When 
asked at what rate of interest the calculation was made, he an- 
swered, “ He presumed at 16 per cent. but would not state positive- 
ly; and that if renewed at all, the interest was added in the note.” 
This testimony was ruled out on the trial, for the reason that the 
witness did not speak with sufficient certainty. Ifthe word pre- 
sume, which was used by the witness, is to be construed ety me- 


*Note.—See Craft vs. Jackson, Adm’r, 4 Ga. R. 360.—[ Rep. ] 
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logically, then the Court was right, for it means, according to the 
lexicons, to believe without examination ; and in this sense, is a 
weaker term than Jelief, and even this is excluded, except in ca- 
ses of experts, &c.; for to believe, is to put credit or confidence in 
the veracity of testimony ; whereas, to presume, is to affirm a thing 
to be true, without proof. 

Neither witnesses, however, nor the commissioners who take 
their testimony, are always dictionary-makers, and it will not do, 
therefore, to subject this testimony to so severe a test. Lan- 
guage must be construed in its ordinary import, and it will be 
found that persons usually employ the word presume, to admit or 
affirm, modestly or hesitatingly, a positive fact within their knowl- 
edge, and about which they are interrogated. Who ever an- 
swers yes to the question put to them, as to their candidature for 
office, their approaching nuptials or their participation in a usu- 
rious contract? The respondent, seeking a veil to conceal his 
confusion, falteringly presumes the thing is or may be so. Such, 
we have no doubt, was the meaning of this witness. The note 
was payable to himself, he had renewed it, and consequently 
knew positively whether it was or was not usurious. But unwilling 
to face the transaction without disguise, and to admit that he had 
broken the first law made for mankind, after the fall, which was, 
that in the sweat of their own face, they should eat their bread, 
and not in the sweat of other people’s ; and still more reluctant, 
perhaps, to testify to his own undoing, frankly to admit facts 
which would forfeit a// interest on the original sum loaned ; and 
yet, resolved not to testify falsely, the witness states that he “ pre- 
sumes the note was renewed at 16 per cent. per annum, but «wi// 
not (he does not say he cannot) state positively ; and that if re- 
newed at all, (he had already sworn that it was,) “7¢,” that is, the 
usurious interest, “ was added in the note.” 

Our conviction is, that this testimony should have been submit- 
ted tothe Jury. The judgment is therefore reversed, and the 
cause remanded for further proceedings. 
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No. 23.—J Ames O.tver, plaintiffin error, vs. Wm. Pace, Jr. and 
P. L. Bieeers, defendants. 


{1.] As a general rule, this Court will always more readily control the dis- 
cretion of the Court below, in refusing a new trial, than in granting it, for 
the reason that the refusal to grant a new trial, operates as a final adjudica- 
tion of the rights of the parties. 


[2.] Where one of the defendants wasa bona fide holder of a promissory note, 
and there was no evidence to impeach the consideration in his hands, the 
amount of which was not allowed by the Juryj: Held, that the discretion 
of the Court below, in granting a new trial to the defendants, was properly 
exercised. 


In Equity, in Muscogee Superior Court. Tried before Judge 
ALEXANDER, November Term, 1848. 


Oliver filed his bill in the Court below, charging that, in Janu- 
ary, 1837, P. L. Biggers and himself purchased a lot of land, for 
which Biggers paid $500 in cash, and they gave their joint note 
for $850, which note was subsequently taken up by Oliver; that 
the deed was made to Biggers, who gave Oliver a bond for titles 
to his proportionate share of the land, when the note was paid; 
the land was divided between them, and each party took posses- 
sion of their part—no writings passing between them—and they 
have been in possession ever since, till the filing of the bill. 

The bill farther charged, that in November, 1838, being some- 
what embarrassed, he agreed with William Pace, Jr. of said 
County, to give him, Pace, his note for $492 59, and transfer to him 
Biggers’ bond for titles to said land, as collateral security ; in con- 
sideration of which, Pace agreed to pay Oliver’s debts amounting 
to some $425, on which was calculated 16 per cent; that during 
the years 1839, 1840 and 1841, he paid Pace large amounts, more 
than sufficient to pay said notes; that in the month of January, 
1842, Pace “exacted” of him a note for $735 85, which he alle- 
ges was without consideration. 

The bill farther charged, that Biggers and Pace, confederating 
to defraud Oliver, said Biggers executed to Pace a deed to Oli- 
ver’s part of said land, and Pace transferred to Biggers, Oliver’s 
note for $735 85; and that subsequently, in March, 1842, Pace 
re-conveyed said premises to said Biggers; that at April Term, 
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1843, of Muscogee Superior Court, Biggers brought his action of 
ejectment against Oliver for said land. 

The bill farther charges, that Biggers knew, when he received 
the said note of Oliver’s, that it was void for want of considera- 
tion and the usurious contract. 

« The bill prayed an injunction of the suit in ejectment, and that 
the note for $735 85, might be given up and cancelled; and that 
Biggers might be decreed to make titles to Oliver for his portion 
of said tract of Iand. 

The defendants, in their answer, admitted the facts stated, as to 
the purchase of the land, and the payment for the same, and the 
bond for titles; also, the division of the land, and the joint posses- 
sion. They admitted that Pace assumed to pay debts amounting 
to between $400 and $500, and that Oliver gave his note for 
$492 59, and the note for $850, and the bond for titles of Big- 
gers as collateral security. The answer did not admit the usury, 
but admitted that Oliver made payments in corn and other arti- 
eles, during the years 1839, 1840 and 1841, but insisted that they 
were on other accounts than the note for $492 59, and attached a 
copy of the receipt of Oliver, acknowledging payment in full for’ 
the articles furnished up to the close of 1841, and that the note 
for $735 85, was subsequently given by Oliver to Pace, in Janu- 
ary, 1842. 

The answer utterly denied all combination between Pace and 
Biggers, but, on the contrary, says, that Biggers made thg deed 
to Pace, with the knowledge and approbation of Oliver, and ix 
his presence and upon his request, and that Pace, at the request of 
Oliver, delivered up to Biggers his bond and the note for $850. 
They admit that Pace did re-convey said land to Biggers and 
give up Oliver’s note for $735, before it was due; but it was in 
part consideration and payment of a note due by Pace to Big- 
gers, amounting to $950 or $1000. As a matter of favor to Oli- 
ver, they did agree that Oliver might have till 25th December 
next, thereafter, to take up the note and receive the deed for the 
land, which Biggers, in his answer, announced himself still willing 
to do. Biggers denied all knowledge of the consideration of the 
note. 

Upon the trial, an agreement was in evidence between Biggers 
and Pace, by which Biggers bound himself “ to take the place of 
said Pace with Oliver, and to stand to and abide by” the previous: 
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contract between Pace and Oliver. Also, the agreement between 
Oliver and Pace, dated 6th January, 1842, reciting that Biggers 
had made a deed to Pace, and that “ if Oliver pays Pace all just 
demands he had against him, by the 25th December, 1842, then 
Pace to make to Oliver a deed to the lands.” 

There was considerable evidence, but none of it contradictory 
of the answers. 

Since the filing of the bill, Oliver had been ejected from the 
land. 

The Jury decreed that Oliver recover possession of the land, 
and rent for four years at $100 a year. 

Upon motion of defendant’s counsel, the Court granted a new 
trial, on the ground that the verdict was contrary to the law and 
evidence. 

Which decision of the Court is alleged to be erroneous. 


H. Hott, for plaintiff in error. 
H. L. Bennine, for defendant. 
By the Court —Warner, J. delivering the opinion. 


The error assigned upon this record is, that the Court below 
granted a new trial in the cause at the instance of the defendants. 

[1.] (his Court will always more readily interfere, to control 
the discretion of the Court below, in refusing a new trial, than in 
granting it, for the reason that the refusal of a new trial operates 
as a final adjudication of the rights of the parties. 

[2.] In this case, however, we are of the opinion the discretion 
of the Court was very properly exercised in behalf of the defen- 
dants. One of the allegations in the complainant’s bill is, that the 
note for $735 85, executed by Oliver to Pace, and transferred to 
Biggers, was without consideration, and that Biggers had notice 
of that fact. 

The answer of Biggers states he received the note before it 
was due, and denies all knowledge of the consideration for which 
the note was given. There is no evidence in the record, which 
we can discover, going to impeach the consideration of the note 
of $735 85, in the hands of Biggers, and he being a bona fide 
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holder of the note, was entitled to have the amount of it allowed 
him on the trial. 
Let the judgment of the Court below be affirmed. 





No. 24.—Doe ex dem. V aueun, administrator of Jenk1ns, plaintiff 
in error, vs. L. M. Brecers, defendant. 


[1.] To admit secondary evidence of the contents of a paper, its existence 
must be proven, and its destruction or loss. 

[2.] Where the loss of a paper is relied upon, the law does not require posi- 
tive proof of loss, but proof sufficient to raise a reasonable presumption of 
loss. 

[3.] Itis the province of the Court to determine whether the loss is sufficiently 
proven to admit secondary evidence. 

[4.] Before secondary evidence can be admitted, the party will be required 
to show that he has, in good faith, exhausted, in a reasonable degree, all the 
sources of information and means of discovery, which the nature of the case sug- 
gests and which were accessible to him. 

[5.] When a paper is traced into the hands of a person, reasonable diligence 
must be used to procure the testimony of that person, before secondary evi- 
dence is admissible. When a paper is known to be in the possession of a 
person without the jurisdiction of the Court, whether, for that reason, secon- 
dary evidence may not be admitted? Quere. 

[6.] When a Magistrate’s execution is lost, and its contents proven, gnd also 
the levy on the land bya Constable, and a return of the same to the Sheriff, 
the Court will presume that there was also on it, the Constable’s entry of 
“no personal property to be found,” &c. 

[{7.].The general rule is, that when an officer is required to do an act, the 
omission to do which would make him guilty of a culpable neglect of duty, 
it ought to be intended that he has duly performed it, unless the contrary is 
made to appear. 

[8.] The rule as to the degree of secondary evidence is this—where there is 
no ground for the presumption that better secondary evidence exists, any 
proof is received which is admissible by the other rules of law, unless the 
objecting party can show that better evidence was previously known to the 
other party, and might have been produced. 

[{9.] Presumption of the loss of a paper may arise from lapse of time, which 
will be taken into account in determining the question of diligence in the 
search. A deed to land sold by the Sheriff, under a Justice’s Court fi..fa. will 
be admitted in evidence, upon proof of the loss of the fi. fa., the levy and sale 
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and upon proof, by presumption, that the entry ofthe Constable who made 
the levy, of “ no personal property to be found,” &c. was made on it. This 
case shown not to conflict with the case of Hopkins vs. Burch, 3 Kelly, 222. 

[10.] When the answer of a witness is written without punctuation, the best 
rule is to read it so as to make sense of each and every part; to connect 
such parts as will be, when joined together, susceptible of an intelligible 
meaning ; and if a proposition or statement becomes absurd by connection, 
to let it stand as an independent statement. 


Ejectment, in Muscogee Superior Court. Tried before Judge 
A.exanvDER, November Term, 1848. 


An action of ejectment was brought in Muscogee Superior 
Court, upon the demise of Jonathan D. Vaughn, as the adminis- 
trator of Bartholomew Jenkins, deceased, against Lorenzo M. 
Biggers. The defendant set up title, under a Sheriff’s deed, pur- 
porting to have been made after sale under fi. fa, against one 
Bartholomew Jenkins. 

Pending the trial, the defendant offered in evidence the inter- 
rogatories of Lewis Wynn, who swore, that, “while Sheriff of 
Harris County, Georgia, lot of land No. 276, (the premises in 
dispute,) was levied on by a Constable, and duly returned to wit- 
ness, according to law, and he sold the same accordingly, and that, 
on examination, he finds the annexed a true copy of the deed ex- 
ecuted by him, on the day and at the place therein specified. He 
sold said land to the highest bidder—one Waits becoming the 
purchaser—by virtue of af. fa. issued from a Justice’s Court in 
Coweta County, in favor of William Daniel vs. Bartholomew 
Jenkins, and is now under the impression he handed over fsaid 
ji. fa. to said Daniel.” 

To this testimony plaintiff’s counsel objected, but was.over- 
ruled by the Court. 

Plaintiff’s counsel objected, also, to the reading of the deed 
from Lewis Wynn to Waites, without the production of the ji. fa. 
but was overruled by the Court. 

The proof showed, that Daniel had removed from the State of 
Georgia, either to Texas or Louisiana; and Col. H. Holt testified 
that, as the counsel for Biggers, he had addressed several letters 
to different persons in Louisiana and Texas, in order to find out 
the residence of Daniel, without any success. 

It was in evidence that Biggers had made search for the ji. fa. 
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and the judgment on which it was founded, in the district where 
it purported to have been issued, and also in the offices of the 
Clerks of the Inferior and Superior Courts, without success, and 
that he had applied to the Magistrates of that district without 
success. 

To the last interrogatory to Robert S. Foster, he answered: 
“Tn relation to what will benefit the defendant, I will say, that 
from my knowledge of said Jenkins’ business and affairs, I think 
said Jenkins made a contract with a certain William Daniel, when 
Jenkins and myself were in Bullsborough, in Coweta County, or 
atsome other time ; and further, that said Jenkins admitted of ex- 
ecutions to issue against him in Coweta County, in favor of Wil- 
liam Daniel, and, as I have been informed, the land which he 
drew in the land lottery of 1827, in Coweta, Muscogee and Car- 
roll lottery, was sold by the Sheriff under said execution, and that 
said Jenkins received full remuneration in the overplus of said 
executions, in money, and, also, in a note of the sum of ninety- 
eight dollars, on William Daniel.” 

Plaintiff's counsel objected to this answer, and the Court ad- 
mitted the following: “that said Jenkins admitted of executions 
to issue against him in Coweta County, in favor of said William 
Daniel.” 

The Court charged the Jury, “ that in determining the question 
whether the execution levied on said land had, at the time of the 
levy, the necessary entries, they might and ought to take into 
consideration the lapse of time since the levy, the testimony of 
Mr. Wynn, the admission of Jenkins, as testified to by Foster, and 
all the other circumstances of the case.” 

The Jury returned a verdict for the defendant, and the plaintiff 
moved for a new trial. 

1st. Because the Court erred in admitting the testimony of 
Lewis Wynn, as to the fi. fa. under which the land in dispute 
was sold ; the existence, loss or destruction of the same not having 
been sufficiently established. 

2nd. Because the Court erred in permitting the copy deed to 
be read in evidence, without the production of the fi. fa. under 
and by virtue of which the land was sold, or requiring other proof 
than that submitted to the Court, of the existence, loss or destruc- 
tion of said fi. fa. and without further proof, also, that said fi. fa. 
had on it, at the time the same was levied, an entry made by a 
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proper officer, that there was no personal property of the defen- 
dant’s to be found, whereon to levy the same. 

3d. In admitting any part of the answer of Robert 8. Foster to 
the last interrogatory. 

4th. Because the Court erred in excluding that part of the testi- 
mony of the Messrs. Frys, wherein they say, that Jenkins told 
them that his wife and children were in Gwinnett County, and 
that he had given in for a citizen’s draw in that County, and for 
a soldier’s draw in Patterson’s District, of Pike County—this 
conversation having occurred long before there was any litigation 
as to this land. 

5th. Because the verdict was contrary to the evidence. 

6th. Because the Court erred in charging the Jury that, in deter- 
mining the question whether the execution levied on said land, 
had, at the time of the levy, the necessary entries, they might and 
ought to take into consideration the lapse of time since the levy, 
the testimony of Wynn and Foster, and all the other circum- 
stances of the case. 

There were other grounds taken in the motion, but not urged 
before this Court. 

The Court below refused the motion for a new trial, and this 
refusal is now alleged to be erroneous. 


WEL Borw, for plaintiff in error. 
Jones, Bennine & Jones, and H. Hout, for defendant. 
WELLBorN, for the plaintiff in error, submitted : 


1. That before the secondary evidence taken below, of the exis- 
tence and entries of the fi. fa. that brought the land in dispute to 
sale, was received, it should have been shown that Daniel, in 
whose hands Wynn thinks he placed it, and especially the Con- 
stable who levied it, had been inquired of. 

2. That there was no competent proof of the requisite entry of 
“no personal property,” having been made on the fi. fa. Such 
entry should be satisfactorily proved. 3 Kelly, 222. 

3. There was no competent proof of the execution of the lost 
deeds of Wynn to Waits, and of Waits to Hansell, of which 
copies were permitted to be sent to the Jury. 
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4, That part of the deposition of Foster, to the effect that 
“ Jenkins admitted of executions to issue against him in favor of 
William Daniel, in Coweta County,” is involved in the same ca- 
tegory of incompetency with those portions of it that were re- 
jected. This appears by an examination of the deposition as 
written. 

5. Will not the effect of sustaining this verdict be to introduce 
into the law of real property, the principle substantially, that lapse 
of time, for a period less than that fixed by the Statute of Limi- 
tations, may create a presumption to the regular paper title? 
Where is the proof, competent and full, as required by law, in 
the absence of the statutory bar, to overcome the patent to the 
land given by the State to Jenkins. 

6. But the admission of Jenkins, if made, that “executions 
issued against him in favor of Daniel, in Coweta County,” could, 
at most, go tothe Jury but as evidence of the probable existence 
of the fi. fa. that brought the land to sale; certainly not that it 
contained upon it the necessary entry of “no personal property,” 
by the Constable in Harris, who levied it, as erroneously charged 
by the Court. 

Again, there was no proof that the land was sold by Wynn 
within the usual hours of sale, either by the recital of the deed, 
or otherwise. Without this no title can be deemed to have 
passed by his sale of the land. 4 Wheat. 77. 3 Kel. 222. 4 


Georgia Rep. 148. 
H. L. Bennina, for the defendant in error. 


1. The existence of grants, &c. may be presumed from the ad- 
verse possession of the person claiming to be the grantee, or from 
equivalent circumstances. Cowen § Hill’s Notes, part 1, 355, ’6, 
8, ’9, 361, ’3,’4, 370, 1. 4 Georgia Rep. Crafts vs. Jackson, 361, 
(6th ground.) 1 Kelly, 381. 

2. This adverse possession may be sometimes greater, some- 
times less, than the period fixed for a bar by Statutes of Limita- 
tion. Hill & Cowen’s notes, 355, °6, supra. 

3. In ejectment, if the title of one party comes from a Sheriff's 
sale, under a fi. fa. against the other, proving the fi. fa. will be 
sufficient, without proving the judgment, as the Court, in such 
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case, will presume there must have been a judgment, otherwise 
the fi. fa. would have beenset aside. 2 Greenl. Ev. §316. 

4. A new trial will not be granted, although there may have 
been exceptionable testimony, if there was sufficient legal evi- 
dence without it, and justice has been done. Graham N. Trials, 
246, °7; "6, °9. 

5. If justice has been done, the Court will not disturb a verdict 
upon the ground of a technical objection. Jb. 341,74, ’5,’6. 1 
Kelly, 381. 

6. When the Judge who tries the case is satisfied with the ver- 
dict, although one against the weight of evidence, the Court will 
seldom set it aside. Graham, 405, ’6,’7, ’8. 

7. The Jury, and not the Court, is to determine the effect of 
evidence in raising a presumption. Htll § Cowen’s notes, part I, 
367. 


By the Court.——Nisxet, J. delivering the opinion. 


[1.] The first question I propose to consider is, whether the Court 
erred in admitting the secondary evidence of the execution under 
which the land in question was brought to sale. It was a Jus- 
tice’s Court execution in favor of Daniel, against the plaintiff’s in- 
testate, Jenkins. The levy on the land was made by a Constable, 
and the execution was returned to Wynn, the Sheriff of the 
County where it lay, who sold it, and made a deed to the purcha- 
ser. The defendant below claimed title under this levy and sale. 
Parol evidence was admitted to prove the contents generally, 
(not, as we shall see, to prove the fact that there was on it the 
Constable’s entry of “no personal property to be found,”’) of this 
execution. The plaintiff in error holds that, under the circum- 
stances of this case, the secondary evidence ought not to have 
been admitted, because there was not sufficient diligence used in 
proving its existence, and its destruction or loss. This execu 
tion is not required by law to be recorded. Justices of the Peace 
are required to keep dockets, and are presumed to keep a record 
of judgments, and of the issuing of executions. An execution 
which, issuing from a Justice’s Court, is levied upon lands or 
negroes, passes by law into the hands of the Sheriff to be exe- 
cuted. He is required to keep a docket, with entries of his act- 
ings and doings upon all executions which come to his hands, and 
when they have fulfilled their functions, to return them to the 
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Court from whence they issued. There they remain as papers on 
file. The place of deposit of an execution having performed 
its office, which issues from the Superior Court, is therefore the 
Clerk’s office of that Court. So, if it issues from the Infertor 
Court, the Clerk’s office of that Court is the place of its deposit and 
legal custody. Magistrate’s Court executions ought to be returned 
to the Court from which they issue. This paper, therefore, is an 
office paper, which the law presumes to be on file. 

Now, in order to let in secondary evidence of this paper, 
its existence must be proved, and its loss or destruction. 

[2.] The destruction of the paper, its existence having been 
proven, (and slight evidence of its existence is sufficient, 1 Green- 
leaf’s Evid. 623,) being established, secondary evidence will be 
admitted. This case does not turn upon the destruction of the 
paper. Iflost, however,secondary evidence will also be admitted. 
What diligence, in proving its loss is required, is not settled by 
any general rule, applicable toevery case. This is impossible, for 
the requisite degree of diligence in the search must depend upon 
the circumstances of each case. The question of diligence, there- 
fore, is left to the Court. 

[3.] Itis the province of the Court to determine whether the 
loss of the instrument is sufficiently proved to admit secon- 
dary evidence of its contents. 1 Greenleaf’s Evid. 623, 624. 
Page vs. Page, 15 Pick. 368. There are, however, general 
principles settled which apply to most cases of this kind, by which 
the Courts are bound. The law does not require unquestionable 
proof of loss. The object of the proof is to establish a reasonable 
presumption of the loss of the instrument. 

[4.] In general, the party is expected to show that he has, in 
good faith, exhausted, in a reasonable degree, all the sources of 
information and means of discovery, which the nature of the 
case suggests, and which were accessible to him. Good faith and 
reasonable diligence are the requisites, and the diligence must 
have reference to the nature of the case. 4M. §& 8S. 48. 6 T. 
R. 246. 1 Starkie’s Hvid. 336 to 340. 2 South. 501. 8 Scott, 
85. 3 Watts § Serg. 291. 1 Greenleaf’s Evid. 624. See, also, 
the numerous authorities cited by Cowen § Hill, note to Phil. 
Evid. 867, and 1 Greenleaf’s Evid. §84, note 2. Now, inthe case 
before me, did the party establish, by proof, a reasonable presump- 
tion of the loss of this execution? Did he, in good faith, in a 
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reasonable degree, exhaust all the sources of his information and 
his means of discovery, having reference to the nature of the 
case? According to the nature of this case, it was incumbent 
upon him to apply to the Magistrate’s office of the District whence 
the execution issued, to ascertain if the original, or any record 
of it, was there. That he did. This execution might have been 
returned by the Sheriff who sold the land, to the office of the 
Clerk of the Superior or Inferior Court of the County where the 
land lay. It was reasonable to search there—and there he made 
search. It was reasonable that the Sheriff might have retained 
it, or could give information about it, and therefore he ought, in 
the exercise of reasonable diligence, to have applied to him; 
which he did. He also caused inquiry to be made of several of 
the owners of the land, who bought it prior to himself. The 
Sheriff, Wynn, testified that he was under the impression that, 
after the sale, he handed the execution to Daniel, the plaintiff, 
and the main point made by the plaintiff's counsel, rested upon 
the want of diligence in procuring the evidence of that person. 
[5.] In relation to Daniel, the evidence is, that some twelve or 
fourteen years ago, he removed to Cherokee County, in this State, 
where he lived until about two years before the trial of the cause, 
and had removed to New Orleans. Mr. Dougherty, the witness, 
testified that he had told the defendant of this. At what time he 
told the defendant does not appear. Another witness testified, 
that while acting as agent for the defendant in procuring evidence, 
he had understood that Daniel had removed to Texas. It does 
not appear, from the evidence, that defendant knew that Daniel 
was in the State whilst he remained. Two years before the trial 
he had left the State. It is farther to be noted, that it is not pro- 
ven, positively, that he ever had the execution; the witness 
Wynn only testifying that it was his impression that he handed it 
tohim. To another witness, Wynn stated, it seems, in a letter to 
him, that his impression was that he had returned it to the Clerk’s 
office of the Inferior Court of Coweta County. Now, this is not 
to be taken as acase where the paper is clearly traced to a person. 
That he ever had it, must have been with the defendant a matter 
of doubt. If it were clearly proven to be in his hands, and he 
resided out of the State, the authorities are in conflict, whether 
secondary evidence would not be admissible, upon the ground of 
his being without the jurisdiction, and not amenable to any pro- 
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cess of our Courts, either to produce the paper, or to testify. He 
might be examined by commission, but no Court in this State 
could compel him to testify. Nor are the Courts of Georgia 
judicially cognisant of the fact, that by the laws of the State where 
he resides, he could be compelled to testify in obedience to a com- 
mission from our Courts. This goes upon the same principle 
that has established the rule, that where a subscribing witness to 
a deed is without the jurisdiction, secondary evidence is admissi- 
ble to prove its execution. See, in favor of the secondary evi- 
dence in such a case, Prince vs. Blackman, 2 East, 250. Hodnet 
vs. Toman, 1 Starkie R.90. Boone vs. Dykes, legatees, 3 Monroe, 
532. Luton vs. Campbell, 7 Pick. 10. 6 Peters, 352. Contra, 
Townsend vs. Atwater, 5 Day, 298, 306. Lewis vs. Beatty, 8 
Mart. Lou. Rep. N. S. 287, ’8,’9. 9 Cow. 115. Itis not neces- 
sary for me to express an opinion upon this point. I therefore 
express none. Whether Daniel, in fact, had this fi. fa. or not, is 
not clearly proven. The presumption, too, that he has it still, if 
he ever had it, may be rebutted. 15 Pick. 368. 1 Hud. & 
Brooke R.748. The valueless character of this extinct paper to 
Daniel, and the great length of time which had transpired since 
the sale, might, in this case, rebut the presumption, tosome extent, 
that itis still in his possession. At least, and so say the author- 
ities, such circumstances will lessen the degree of diligence re- 
quired in order to let in secondary evidence. Admitting, how- 
ever, that diligence was required in this case, to procure the 
testimony of Daniel, it is not a case (inferrable from all the facts 
detailed) of that nature which required the highest degree of 
diligence. It appears that, after learning that he had removed 
either to New Orleans or Texas, letters were addressed by the 
defendant, through his counsel, to him, at both those places, and 
that no knowledge of his actual residence was obtained. All the 
effort made to procure the original paper in this case, raises a 
reasonable presumption of its loss. The party seems, in good 
faith, to have exhausted, in a reasonable degree, his sources of 
information and means of discovery. We think the secondary 
evidence, therefore, of the contents of this execution was properly 
admitted. 

See farther, upon this point, 10 John. R. 374. Harp. Eq. R. 
243. 2 Verm. R. 456. 2 Blackf.228. 3 McCord, 322. 1 Dow 
§& Clark,190. 2 Bay R. 487. 1 Wright R.305. 5 Conn. 108. 
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3 Brod. & Bing. 295. 6 Verm. 399. 9 Wheat. 581. 6 Gill & 
John. 386. 5 Pick. 436. 1 Wright, 440 to 450. 6 C. & P. 181. 
3 Mass. 82. Cow. & Hill’s Notes, 844. 

[6.] The contents generally of the execution being proven, the 
Court admitted a copy of the Sheriff’s deed to the purchaser of 
the land sold under it. The plaintiff objected to the deed going 
in evidence, because it was not proven, that the execution had 
upon it the Constable’s entry of “no personal property to be 
found,” at the time of the levy on the land. By the Act of 1811, 
it is declared that “no Constable shall be authorised to levy on any 
negro, or negroes, or real estate, unless there is no other personal 
estate to be found sufficient to pay the debt,” &c. Prince, 506. 
In Hopkins vs. Burch, this Court determined, that to make the 
sale of lands or negroes, under Magistrate’s Court executions valid, 
it must appear, by the Constable’s entry on the execution, that 
there was no other personal property, or that the defendant being 
in possession, pointed out the land and negroes. 3 Kelly, 222. 
Such an entry, then, was necessary to the validity of this sale, and 
without it the deed ought to have been repelled. Under the de- 
cision of this Court it was argued, that the defendant claiming 
title under a sale by virtue of a Magistrate’s execution, must show 
that the entry was on it. The question is not whether such an 
entry is necessary. We hold that it is, and that it constitutes a 
necessary part of the title. If the execution had been produced 
in this. case, and there had been no such entry upon it, and the 
officer could not be had to amend his entry, or if had, could not 
so amend, the deed ought to have been, under our decision, re- 
pelled. The question now is, whether the existence of the exe- 
cution having been proven, as well as its loss, and its contents 
having been proven by parol—that is to say, the execution and 
the levy on the land by the Constable, being before the Court, by 
parol, will not the Court presume from these facts, that the Con- 
stable made the entry of no personal property to be found, before 
levying on the land? It is a question of evidence from presump- 
tion. The witness who proves the execution and the levy, says 
nothing about this entry whatever. Were it proven not to have 
been on it, then the case would be as if the execution itself had 
been produced without the entry on it. The question is not, 
again, whether there was or was not personal property sufficient 
to pay the debt. 
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[7.] But it is whether the Constable made upon the lost execu- 
tion the necessary entry. We think that the deed was well ad- 
mitted, because we think that the presumption of the law is, that 
the Constable, a sworn officer, did his duty, and that there was 
such an entry on the original execution. 

The presumption is that the entry was made, until the contrary 
is made to appear. The burden of proof, by the rule of pre- 
sumption, is cast upon the other side. The general rule is, that 
when an officer is required to do an act, the omission of which 
would make him guilty of a culpable neglect of duty, it ought to 
be intended that he has duly performed it, unless the contrary be 
shown. Phil. Evid. 151. 3 East, 182. 10 East, 216. Peake’s 
Evid.5. Buller, N. P. 298. 3 Wils.362. 2 Black. R.852. 11 
John. R. 517. 19 John. R. 347. 

The act required of the Constable in this case is one, thé omis- 
sion of which would make him guilty of the most serious neglect 
of duty—an act upon which the title of lands or negroes might, 
does in this case, depend. So serious is the required act, that a 
levy upon lands or negroes without it, would subject him to lia- 
bility as a trespasser. It is not our business to inquire into the 
probabilities, as a mere question of fact, whether an ignorant Con- 
stable has done his duty. We look upon him as an officer of the 
law, and are to be governed by the same general rules, whether 
he be a wise man or a fool. In Hartwell vs. Root, a Sheriff was 
presumed to have made alevy. Woodworth, J. said, “ The ques- 
tion in this case is, whether it is not to be presumed, that the de- 
fendant made a levy on the property of Conkling. The officer 
acted upon his oath of office. His duty required him to make a 
levy, and it does not appear that Conkling had any other property 
besides the horses to satisfy the execution. In such a case, in the 
absence of positive proof, and against a public officer, the cir- 
cumstances offered a fair and reasonable presumption that a levy 
had been legally made.” 19 John. R. 347. The rule of pre- 
sumption in that case was applied in favor of the officer. In all 
cases it would seem to me, that it ought to be applied with greater 
liberality in favor of purchasers or others, who are affected by his 
acts. The case of Jackson ex dem. Sternberg et al. vs. Shaffer, 
is strongly to the point. In that case it was decided by the Su- 
preme Court of New York, that where land is sold under a fi. fa. 
and a deed executed by the Sheriff, the Court would presume 
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that the execution had been levied. This, in favor of the purcha- 
ser. “ Another point,” said Van Ness, J. “ was made in behalf 
of the defendant, which it is necessary briefly to notice, namely: 
that the sale under the judgment in favor of Ehle, which is the 
foundation of the plaintiff’s title, is void, because it is not shown 
that there had been a previous levy by the Sheriff. Itno where 
appears that there had not been a levy. And, if it were neces- 
sary, the Court would, under the circumstances of this case, pre- 
sume it to have been made.” 11 John. R. 517. 

The two cases last referred to presume a levy—an act necessary 
to the validity ofasale. We do not, in this case, presume a levy, 
but a preliminary official act, which is also necessary to the vali- 
dity of the gale, but not more necessary than a levy. I appre- 
hend that the rule will be found general, that officers acting under 
oath, or in whom the Government reposes a trust, are presumed 
to have done their duty until the contrary appears. In favor of 
this general rule, see the following cases: Hickman vs. Boffman, 
Hardin’s R. 348. Beeler’s Heirs vs. Bullitt’s Heirs, 3 Marsh. K. 
R. 280. Tupper vs. Taylor, 6 Serg. & Rawle,173. 2 Gall. R. 
15. Marsh vs. Lawrence, 4 Cowen R.461. 6 Ib .276. 3 Monroe, 
211. Jb. 271. 3 J. J. Marsh. 226. 3 Gill. & John. 350. 3 N. 
Hamp. R.310. 5 Lntt. R.19. 

The best evidence in this case clearly would be, under the deci- 
sion in Hopkins vs. Burch, the execution with the entry thereon, 
that being lost, secondary evidence as to the entry is admissible. 
Now the highest degree of secondary evidence is not required. 

[8.] The rule upon that point is this—when there is no ground 
for legal presumption that better secondary evidence exists, any 
proof is received which is not inadmissible by other rules of law, 
unless the objecting party can show that better evidence was pre- 
viously known to the other, and might have been produced; thus 
subjecting him, by positive proof, to the same imputation of fraud, 
which the law itself presumes, when primary evidence is with- 
held. Whether the highest secondary evidence ought not to be 
produced, it is true, has been a mooted question. But the weight 
of authority is in favor of the rule as I have stated it. Coyle vs. 
Coyle, 6 C.§ P.81. Rex vs. Hunt et al. 3 B. & Ald. 566. 6 C. 
& P.206. 3 Scott, N. R. 577. Doe d. Gillbert vs. Ross, 8 Dowl. 
389. 7M. & W.102,8. C. Guilbert’s Evid. by Lofft. p:5. 8 C- 
& P. 502. 2 M. & Rob. 138. 10 Watts, 63. 9 Wheat. 582 to 
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587. 2 Halst. 46 to 53. 2 Mason, 464. 1 Greenl. Evid. §84, 
note 2. As there was no better evidence of the fact to be proved, 
shown to exist, and within the knowledge of the defendant, it 
was proper to admit evidence by presumption. The rule of pre- 
sumption would apply, however, irrespective of the peculiar cir- 
cumstances of this case—they render its application free from 
doubt. 

[9.] The Court instructed the Jury that, in determining the 
question whether the entry was on the fi. fa. they should take 
into consideration the lapse of time since the levy, the testimony 
of Wynn, the admissions of Jenkins, the plaintiff's intestate, and all : 
the circumstances of the case ; and this chargeis excepted to. If 
it was right to admit secondary evidence of the fi. fg. at all, then 
it was proper for the Jury to consider of it. They were the 
judges of that evidence. Jenkins’ admission went to prove the 
existence of the execution. Wynn’s testimony to prove its con- 
tents generally, the levy, and sale, and the deed. Lapse of time 
is a circumstance from which its loss may be inferred. The pre- 
sumption that an officer has performed his duty, is a legal pre- 
sumption, drawnby the Court; yet, asin this case, it could not be 
drawn but upon the establishment of the loss of the execution, 
all the circumstances going to show the loss were properly sub- 
mitted to the Jury. Presumption of loss of a paper may arise 
from lapse of time, which will be taken into account, in determin- 
ing the question of diligence in the search. Per Story, J. in Pat- 
terson vs. Wynn, 5 Peters R. 242,’3. 1 Greenl. Evid. §20. 

[10.] A motion was made to the Court to exclude the following 
answer of a witness, (Foster,) to wit: “In relation to what will 
benefit the defendant, I will say, that from my knowledge of said 
Jenkins’ business and affairs, I think said Jenkins made a contract 
with a certain William Daniel, when Jenkins and myself were 
in Bullsborough, Coweta County, or at some other time; and far- 
ther, that said Jenkins admitted of executions to issue against 
him in favor of said William Daniel, and as I have been informed, 
the land which he drew in the land lottery of eighteen hundred 
and twenty-seven, in the Coweta, Muscogee and Carroll lottery, 
was sold by the Sheriff under said executions, and that said Jen- 
kins received full remuneration in the overplus of said executions 
in money, and also in a note of the sum of ninety-eight dollars on 
Willi am Daniel.” The Court, upon this motion, excluded all of 
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this answer of the witness, except the following: “that said Jen- 
kins admitted of executions to issue against him in Coweta County, 
in favor of said William Daniel.” The admission of this part of 
the answer is complained of as being erroneous. The argument 
in favor of its inadmissibility is, that it stands connected in the an- 
swer with the first members, to wit: “ From my knowledge of said 
Jenkins’ business and affairs, I think said Jenkins made,” §c. and 
being so connected, the admitted part is to be taken as a state- 
ment dependent upon witness’ knowledge of the business and af- 
Jairs of Jenkins, and not sworn to positively, but presented as the 
thought or opinion of the witness. This is the whole of the ar- 
gument in favor of the exception. Ifthe connection and depen- 
dence asserted do exist, it is clear that the testimony is illegal, 
and not otherwise. The answer of this witness is written with- 
out regard to punctuation—the words run continuously. We 
are, therefore, compelled to construe it, without aid from that 
quarter. In such a case, the best rule would seem to be to read 
it so as to make sense of each and every part—to connect such 
parts as will be, when joined together, susceptible of an intelli- 
gible meaning, and if a proposition or statement becomes absurd 
by connection, to let it stand as an independent statement. Ap- 
ply this rule to the admitted evidence, and the.preliminary state- 
ment, “from my knowledge of said Jenkins’ business and affairs, 
I think said Jenkins,” &c. and how will the union read? thus: 
“From my knowledge of said Jenkins’ business and affairs, I think 
said Jenkins admitted of executions to issue against him in Coweta 
County in favor of said William Daniel.” The witness testifies 
as to admissions, that is, to verbal admissions made by Jenkins. 
Now, as united, he is made to state his opinion or thought as to 
verbal admissions made by a man, from his knowledge of his busi- 
ness and affairs. Now is it not very unreasonable to suppose that 
a witness, any witness, intended to testify as to verbal admissions 
of another, from his knowledge of his business and affairs? No 
person with the least possible amount of sense, could be presumed 
to intend to testify so absurdly. The preliminary part of the an- 
swer has its legitimate reference to other parts of the testimony ; 
parts to which it may intelligibly apply—parts, too, which precede 
that portion which relates to admissions. To them the Court ap- 
plied the preliminary statement, and considering that the witness 
intended to confine it to them, held the testimony as to the admis- 
VOL. VI. 26 
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sions, as an independent statement. We think this the only rea- 
sonable construction to be given to this answer. It is one which 
gives an intelligible meaning to the whole of it, and which involves 
the witness in no absurdity. Viewed in this light, the testimony 
which was admitted, proves admissions of the plaintiff’s intestate 
against his title, and was legitimate evidence. 

One or two other points of error are made in the assignment, 
but which seemed to be abandoned in the argument, and upon 
which, therefore, I shall express no opinion, only remarking that, 
in the judgment of the Court, they were not such as would au- 
thorize us, if sustained, to send the case back. 

Let the judgment below be affirmed. 





No. 25.—Grorce W. Crawrorp, Governor, &c. plaintiff in er- 
ror, vs. Davip Foster and others, defendants. 


[1.] A bond may be delivered as an escrow, by the sureties to the principal ob- 
ligor. 

[2.] If two of the sureties toa Sheriff’s bond sign upon condition that the in- 
strument is not to be considered as executed until the signatures of two oth- 
ers are obtained, and it is left with the knowledge and by the consent of the 
Justices of the Inferior Court, who were officiating in taking it, in the hands of 
the principal obligor for that purpose, it is no error to admit evidence of 
these facts, or to hold that the bond is void as to the defendants who sub- 
scribed it, provided the condition was not performed. 


Debt on Bond, in Decatur Superior Court. Tried before 
Judge Warren, December Term, 1848. 


There were a number of errors assigned in this cause, but the 
judgment of the Circuit Court being affirmed upon one point, 
and the others not being considered by this Court, it is unneces- 
sary to insert a statement of the facts. 

For the facts referring to the point decided, the reader is re- 
ferred to the opinion of the Court. 


W. Taytor, for plaintiff in error. 
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Sutuivan & Brown, for defendants. 






By the Court—Lumrxw, J. delivering the opinion. 









This is a writ of error to a judgment of the Circuit Court of 
Decatur County. 
It was an action of debt, brought by the Governor of the State, 
for the use of Green Mitchell, as administrator of William Mont- — 
gomery, deceased, against David Foster, Ira Sanborn and John ° 
Harrell, upon a bond executed by D. Foster, as principal, and the 
other defendants as his sureties, conditioned, that Foster, who had 
been elected Sheriff of Decatur County, should truly and faith- 
fully discharge the duties of his office according to law, and should 
collect and pay over all moneys which might come into his hands. 
The breach charged in the declaration, was, that Foster, du- 
ring his continuance in office, had sold a large amount of property 
under execution, belonging to William Montgomery, deceased, 
and that after satisfying the 7. fas. in his hands, he had failed to 
pay over the surplus to the defendant in execution, or his admin 

















istrator. 

Foster, the principal in the suit, was not served, and Sanborn 
and Harrell pleaded non est factum to the bond; and to sup- 
port the issue joined on this plea, ‘these defendants offered the 
testimony of S. B. Lonam and William Peabody, two of the Jus- 
tices of the Inferior Court, who officiated in taking the bond. 
Lonam swore that he was present at the execution of the instru- 
ment; that it was understood at the time, that Dempsey Harrell 
and William Martin were to sign as sureties. Foster promised 
to have this done, “ and it was upon condition that he would do 
so, that the defendants subscribed their names. Witness did not 
consider the bond executed, without being signed by the other 
two sureties.” William Peabody testified that the defendants 
would not consent to become sureties, unless the other two names 
were obtained. “ And the instrument was placed in the hands of 















Foster for that purpose.” 
[1.] Was the instrument, on which suit was instituted, deliv- 
ered? This is the only point in the case which it is necessary to y 





consider. The plaintiff below, and in error here, who drew this 
instrument from the Clerk’s office of the Superior Court, (neither 
that officer nor any one else being able to tell how it came there,) 






204 SUPREME COURT OF GEORGIA. 


Crawford vs. Foster and others. 








contends that it was delivered absolutely ; the defendants, that it 
was delivered as an escrow. 

[2.] The evidence of the attesting Justices of the Inferior 
Court, is full and complete and uncontradicted. They depose, 
that Sanborn and John Harrell signed the bond, expressly on 
condition that Dempsey Harrell and William Martin should also 
sign it; that it was left in the hands of David Foster, the princi- 
pal obligor, for that purpose ; and that witnesses, acting as the 
agents of the public, did not consider the instrument executed, 
until this was done. Could the Court refuse to instruct the Jury, 
that if they believed the from testimony that the bond was never de- 
livered, but left inchoate, that they should find for the defend- 
ants? And could the Jury declare otherwise than they did by 
their verdict? We think not. 

In the absence of positive proof to the contrary, the Jury 
might, perhaps, infer a delivery, from the fact that the bond was 
found among the papers in the Clerk’s office. 3 No. Ca. R. 384. 
4 Id. 270. Butthis presumption is expressly negatived by the 
testimony of the acting Justices, who attested the instrument. 

We might feel inclined to regret, with Chief Justice Marshall, 
(Pawling vs. United States, 4 Cranch, 222,) that parol evidence 
was ever admitted, to show that a bond, upon its face purporting 
to be delivered absolutely, was nevertheless delivered only as an 
escrow. No doubt that obligees would be much more secure 
against fraud. But with the Court in that case, we are very 
clear that the law is well settled otherwise, and is not to be dis- 
turbed by this Court.* 

Let the judgment, on this ground then, be affirmed. 


*Note.—See 4 Watts, 21. 3 Wendell, 380. 2 Leigh, 157. Minor, (Ala.) R. 
103. 
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No. 26.—Aset Ne son, plaintiff in error, vs. Lorenzo M. Bic- 
GERs, defendant. 


{1.] A warranty of a slave “to be healthy,” does not extend to a warranty of 
soundness of mind, but of the body only. 


Assumpsit, in Muscogee Superior Court. Tried before Judge 
ALEXANDER, November Term, 1848. 


Suit was commenced in the Superior Court of Muscogee Coun- 
ty, on a note made hy Lorenzo M. Biggers and Joseph Biggers, 
for the sum of $908. 

The defendants pleaded that said note was given for certain 
negroes, and among others, Betty; and that the consideration 
had partially failed in this, that said negro was imbecile in her 
mind, so as to be incapable of performing the ordinary duties and 
labors of a slave ; and farther pleaded, that the said Nelson had, 
at the time of the purchase, warranted the said negro to be 
“ healthy.” 

Upon the trial, the following bill of sale was given in evidence : 
Georeia, Harris County. 

This, January 30th, 1844, received of L. M. Biggers five hun- 
dred dollars, for and in consideration of a certain negro woman, 
named Betty, and her child, Anonicat—the said woman about 
27 years old, and the child about seventeen months old; which 
said negroes I warrant to be slaves and to be healthy, and the 
right and title or claim from myself and all other persons whatev- 
er. In testimony whereof, I hereunto set my hand and seal. 

In presence of— ABEL NELSON, [1. s.] 

Test, James S. Hacines. 

Several questions arose, upon the admissibility of testimony 
offered, whiclr not being decided by this Court, it is unnecessary 
to state. 

The Court charged the Jury, “ that by the terms of said bill of 
sale, that the plaintiff warranted the said negro woman, Betty, 
to be sound in body and mind; that the term healthy referred as 
much to the mind as to the body; and that if, from the 
evidence, they should believe that the said negro Betty, from im- 
becility of mind, was, as a slave, incapable of performing the or- 
dinary work and labor, that they should deduct from said note, 
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such an amount as they should be satisfied from the proof, she 
was worth, less than if she had capacity to perform ordinary work 
and labor.” 

Which charge was excepted to by the plaintiff below, and is 
now before this Court for review. 


IneraM, for plaintiff in error, cited and commented on the fol- 


lowing authorities : 


1 Green. Ev. 337, 352, 336. Doe d. Freeland vs. Bent, 1 T. R. 
701. 2 Starkie, 768, 769, 760, note, 764. 2E£.C. L. R. 86. B. 
N. P. 173. 9 East, 421. 8 T. R. 147. 9 Mass. R. 270. 14 
Wend. 195. 4 Rawle, 141. 1 Cow. 250. Poth. on Obl. 181, 
182. Rex vs. Scammondon, 3 T. R. 474. 


G. E. Tuomas, for defendant, cited : 


5 Ala. R. 521. 2 Starkie Ev. 565, 566. 4 East, 110. 2 
Dall. 173. 2 B.& P.164. 4 Stew. & Porter, 282. 3 McCord, 
250. 4 Stewart, 285. 3 Kent, 474. 


By the Court——W arner, J. delivering the opinion. 


[1.] The only question made by the record in this case, for our 
adjudication, is the construction which shall be given to the word 
“healthy,” contained in the bill of sale made by the defendant in 
the Court below. The defendant warrants the negroes to be 
slaves, and to be “healthy.” Does the warranty that the negroes 
are “healthy,” extend to soundness of mind? We think not, 
when taken in the common acceptation of the term. The term 
“healthy” properly applies to the sound condition of the body, 
and not to the mind. We do not say a person has a healthy 
mind, when we wish to convey the idea of a sound intellect, nor 
do we say a person has an unhealthy mind, when we wish to con- 
vey the idea of a weak intellect. A general warranty of sound- 
ness, would, in our opinion, extend both to the body and mind of 
the slave, because the term sound is more comprehensive than 
the term healthy—hence we say, sound in body and mind, sound- 
minded man, good sound sense, &c. 

The usual term “sound,” being omitted in this bill of sale, and 











TALBOTTON, JANUARY TERM, 1849. 207 


Hargraves and others vs. Lewis. 








the term “ healthy” only inserted, we think it may fairly be pre- 
sumed that it was the intention of the contracting parties, that the 
warranty should only extend to the body of the slave, and not to 
her mind. No decided case, directly in point, has been cited at 
the bar, nor have we been able to find any. For the reasons al- 
ready given, let the judgment of the Court below be reversed, 
and a new trial granted. 





No. 27.—Grorce Hareraves and others, plaintiffs in error, 
vs. Fevix Lewis, defendant. 


[1.] A writ of error will not be dismissed because the same cause has been 
previously before the Supreme Court, where the error assigned is different, 
and the objection not raised or pleaded in the Court below. 


[2.] When a decree is rendered in favor of A against B and C, B in a bill filed 
to review that decree, is entitled to make C a party complainant, without 
his authority, and against his wishes. In such case, however, C is entitled 
to sever. 


[3.] A party may use the name of another person, as plaintiff in asuit, without 
his authority or consent, upon indemnifying him for costs, if the use of such 
person’s name is necessary to the assertion of his legal rights. 


In Equity, in Muscogee Superior Court, November Term, 1848. 


Felix Lewis filed his bill, returnable to the Superior Court of 
Muscogee County, alleging that many years previously, he had 
borrowed $3,000 of George W. Hargraves, at the usurious rate 
of 144 per cent. per year; that after several annual renewals at 
the same per cent. being about to move to Mississippi, at the re- 
quest of Hargraves he procured his father and brother, who had 
been his sureties, to make their joint note, in renewal of his, and 
procured thereon the indorsement of William L. Wynn, but 
charged that complainant was the real debtor ; that said note, by 
renewals at the same usurious rate of interest, finally amounted 
to some $10,500; that suit had been instituted and judgment 
confessed by Wynn, as indorser, who was charged to be colluding 
with Hargraves; that Wynn was about to be forced to pay the 
same, and would then seek to recover the same from Lewis. 
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The bill tendered the original loan of $3,000, with lawful interest 
thereon. The bill prayed a perpetual injunction against the suit 
against Wynn. 

Hargraves answered the bill, admitting the usury and the re- 
newals, but denied that he requested the change of the note from 
Lewis to his father and brother; or that since that time, he had 
looked to Felix Lewis as his debtor. He denied all collusion 
with Wynn. Wynn never answered the bill. 

Before the return day of said bill, in vacation, Judge Sturges, 
the presiding Judge of said circuit, made the following order in 
said cause. 

‘In the above case, the sum of six thousand five hundred dol- 
lars having been tendered in satisfaction of the judgment of Har- 
graves vs. Wynn, and the said sum having been deposited in the 
hands of the Clerk, it is ordered that the same be paid to the at- 
torney of George Hargraves, in full payment of said judgment, 
unless the Court should decide that the complainant is bound to 
pay an additional sum, as interest on interest.” 

Afterwards, on 6th day of September, 1844, in vacation, and 
before the return day of said bill, the said Judge passed an order, 
making the previous order final and conclusive. 

Afterwards, during the return term of the bill, the said Judge 
passed an order making the injunction perpetual. 

In 1848, a bill was filed in the names of Hargraves and Wynn, 
against Lewis, for review of the former bill for error on the face 
thereof, setting forth all of the foregoing facts. 

At November Term, 1848, Wynn moved to have his name 
stricken out and he discharged from the said bill, because insert- 
ed and used without his knowledge and consent. 

Upon a hearing the Court granted the motion, and that decision 
is now before this Court for review. 


H. Hour and J. Jounson, for plaintiff in error. 
M. J. WELLBoRN and H. L. Benning, for defendant. 


Jas. Jounson, for plaintiff in error. 


All persons interested, must be made parties to the bill. Sto- 
ry’s Equity Pleadings, 72. 
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All parties to the original bill, must be made parties. 3 Dan. 
1725. 8 Peters, 362. Story’s Pl. 409. 

The answer of Hargraves, as also the bill, shows that Wynn is 
in privity with and united with Hargraves, and therefore properly 
a party to the bill of review, being a continuation of the original 
bill. 1 Daniel’s Practice, 349. 

A bill of review is in the nature of a writ of error. Story’s 
Eq. Pi. 403. 

A writ of error must be prosecuted in the name of all the par- 
ties, though some be unwilling. 2 Saunders, 281. Jacques vs. 
Ceasar, 1 Stewart & Porter, 253. 2 Ib. 24. 11 Mass. 379. 

The judgment should have been one of severance, allowing the 
plaintiff Hargraves to assign error on the hearing, and not striking 
his name. 


By the Court—Nisset, J. delivering the opinion. 


[1.] The final order passed by the Circuit Judge, in the origi- 
nal bill, filed by Lewis against Hargraves and Wynn, came before 
this Court for review, and was affirmed. 3 Kelly, 162. A pre- 
liminary motion is made in this case, to dismiss the writ of error, 
upon the ground that it is apparent upon the record, that the Su- 
preme Court has, in the previous case, decided upon the merits 
of the decree now sought to be reviewed, and it will not now en- 
tertain a writ of error, founded on a bill to review that decree. 
We refuse that motion. The error complained of in this bill 
grows out of a decision, not upon the merits, not affecting the de- 
cree sought to be reviewed, but in relation to a preliminary ques- 
tion. A motion was made to dismiss one of the parties complain- 
ants (Wynn) from the record, at the first term of this bill of re- 
view, and of course before it was ripe for a hearing, because he 
was made a party without his consent and against his wishes. 
His name was, upon that motion, stricken. That is the decision 
excepted to now as erroneous. The plaintiff in error is entitled 
to the judgment of this Court upon that assignment. No ques- 
tion is made upon this record, as to the effect of the previous judg- 
ment of this Court. We therefore express no opinion, whatever, 
upon it. We leave the parties to their rights under that decision, 
in the Court below. It will be time enough to determine the ef- 
fect of our previous judgment upon this bill, when it is regularly 
brought (if ever brought) before us. 
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[2.] The effect of the order to strike the name of Wynn from 
this bill, is to dismiss him as a party—it is not an order of sever- 
ance. It removes him altogether from the record, and so re- 
moved, whatever decree may be finally rendered in this cause, 
would not be binding upon him. That he has a right to sever, 
we have no doubt. As in a writ of error, to which a bill of re- 
view bears some resemblance, one of two plaintiffs in error may 
sever and decline to assign error ; so here, one of these complain- 
ants may sever and decline to litigate with the defendant. 8 
Johns. R. 558. 2 Sellon’s Practice, 404. 1 Stew. & Port. 253. 

In a bill of review, all the parties to the decree must be made 
parties; and they must be made parties in the order in which 
they are parties to the decree sought to be reviewed. It is a 
general rule that one cannot complain against a decree rendered 
in his favor ; nor cana party be made defendant to a bill of re- 
view, filed by one against whom, with himself, the decree was 
rendered. These propositions have relevancy to the point now 
before me. This record presents the question to be decided, in 
a novel aspect, and is not free fromembarrassment. This cause 
illustrates the infinite variety of forms in which it becomes neces- 
sary for Courts of Justice to apply general principles; it is a 
case which must be decided without authority, as no case similar 
in its facts was read at the argument, and I have found none, af- 
ter diligent search. It would seem, at first view, that in the judg- 
ment we render, one at least, of the rules of pleading above laid 
down, is contravened. But a careful legal view of the case, as 
presented by the record, will, I think, remove that impression. 
The facts detailed in this bill, are briefly these: Lewis filed his 
bill against Hargraves and Wynn, setting forth these facts, among 
others: That he was indebted to Hargraves for an usurious loan 
of money, by note; that being about to remove from the State, 
with Hargraves’ consent, his note was taken up, and in place of 
it, Hargraves accepted a note made by his father and brother, 
with Wynn as indorser; that notwithstanding this substitution, 
he, Lewis, was the real debtor and the principal in the transac- 
tion; that after several renewals of this last note, at usurious in- 
terest, suit was instituted by Hargraves against Wynn, the indor- 
ser, by collusion between Hargraves and Wynn; the object of 
which collusion was for Hargraves to collect the usury out of 
Wynn, andthen for Wynn, as surety, to gouponhim, Lewis, as prin- 
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cipal, to be re-imbursed, and thus (is the inference) defeat his 
(Lewis’) right of defence against the usury. The bill proceeds 
to charge, that in pursuance of this fraudulent combination be- 
tween Hargraves and Wynn, the latter confessed a judgment to 
the former, for the whole amount of principal and usurious inter- 
est ; judgment was entered and execution issued for that sum. 
A tender of the principal borrowed and lawful interest is made, 
and the prayer is for relief, discovery and perpetual injunction of 
the execution in favor of Hargraves against Wynn. The money 
tendered being brought into Court, the Chancellor ordered that 
it be received in full satisfaction of the judgment, and that the ex- 
ecution be perpetually enjoined. This is the order or decree 
which this bill seeks to review. To this bill Wynn is made a 
party complainant with Hargraves, and denying the authority of 
complainant’s solicitor to bring it in his name, moves the Court 
to be dismissed therefrom. Upon that application he is dismissed, 
and thus the question is made. 

[3.] In Fain vs. Gathright, (5 Ga. R.7,) this Court held that, 
“ Where it is apparent to the Court that the use of a person’s 
name is important to the rights of a party, and such person is suf- 
ficiently indemnified, it is right and proper that he be made and 
retained a party.” As in that case stated, a man has no right to 
make another a party to his litigation capriciously, but where it 
is necessary to the assertion of his rights in a Court of Justice, 
he may do so upon indemnifying him for costs. The indemnity 
for costs was tendered in this case. Such, then, is the general 
rule. According to that rule, it must be necessary to the assertion 
of the party’s rights, or else he cannot use the name of another 
against his consent. The first inquiry, then, is this: is it necessa- 
ry to the rights of Hargraves that Wynn should be joined with 
him as complainant in this bill of review? The decree which 
Hargraves wishes to review, is rendered in favor of Lewis, sole 
complainant against both Hargraves and Wynn, who were both 
defendants. The effect of that decree is to satisfy and forever 
enjoin an execution in favor of Hargraves against Wynn. Har- 
graves wishes a reversal of that decree, that when reversed he 
may proceed to collect his money on that execution. Upon the 
assumption now, that he is entitled to that reversal, (for we are 
compelled to go upon such an assumption,) can he get it without 
making Wynn a party? Wynn, as defendant in the execution, 
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stands protected by the injunction ; the decree of satisfaction and 
injunction discharges him from liability upon it, for all the balance 
of the debt over and above the principal and legal interest. He 
is therefore, in fact, interested ; and being interested upon gene- 
ral principles, must be‘made a party ; if not a party, a decree of 
reversal would do Hargraves no good, for it would not bind Wynn ; 
he wouldstill stand protected by the original decree ; he must there 
be made a party plaintiff or defendant, in order that Hargraves 
may get his rights. Again, it is an invariable rule, that in bills 
of review, all who are parties to the decree to be reviewed, must 
be brought before the Court as parties. Upon this rule, it is ne- 
cessary to Hargraves that he be made a party; if he is not, the 
bill of review would be demurrable, and Hargraves would be de- 
feated. Ifindispensable to Hargraves that Wynn be a party, could 
he make him in this suit, a party defendant? If this were not a 
bill of review, and Wynn could be supposed to hold the relation 
to the parties that he does, that is, if required to be made a party 
upon the score of interest, in a contest between Hargraves and 
Lewis, he certainly could and ought to be made a party defend- 
ant; but we are to rule this case according to the principles 
which govern bills of review, and apply them according to the 
position which these parties occupy upon the record. Outside 
of the record, it is true, that Wynn may be considered as benefit- 
ed by the decree ; it operates in his favor ; it protects him whilst 
unreversed, from liability: to pay the execution which it enjoins. 
But how stands this decree on the record? The bill of Lewis is 
filed against Hargraves and Wynn—they are co-defendants. It 
charges a fraudulent combination between them to the injury of 
the complainant ; the issue is between him and them; the decree 
stands on the record in his favor against them; the record defines 
its character and demonstrates who are parties to it. Not only 
so, but it shows on which side of the decree they stand. The de- 
cree is illustrated by the bill upon which it is rendered; we can 
therefore only say, that the decree is in favor of Lewis against 
Hargraves and Wynn. If this be so, and if the rule is imperative, 
that in bills of review, all who are parties to the decree must be 
parties to the bill ; and if it is as we hold it, a legal absurdity, that 
one can be a party defendant to a bill which seeks to review a de- 
cree which is against himself, then it follows that Hargraves can- 
not assert his legal rights by a bill of review, against a decree 
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against himself and Wynn, without making Wynn a party com- 
plainant. How else, by the rules of pleading, can Hargraves be 
heard in review of that decree? Without this, he is remediless. 
Weare not disposed to deny him his day in Court. Wynn, ac- 
cording to the view we take of the decree, does not complain 
against a decree in his favor; it is against him. We will allow , 
him to sever, but reverse the judgment dismissing him from the 
record. 
















No. 28.—Tue Mayor anp Councit or Cotumsvs, plaintiffs in 
error, vs. EL1zABETH Howarp, administratrix, defendant. 











[1.] A count in trover in the usual furmis not demurrable; the Statute of 1847, 
prescribing a special form of declaration for the recovery of personal pro- 
perty being permissive only, and not compulsory. 

[2.] Offers of compromise, with a view to settle or prevent litigation, areinad- 
missible; but an independent acknowledgement of a fact may be received, 
although made pending a treaty for the amicable adjustment of a contro- 
versy. 

[3.] If the finding of the Jury is in conformity with the charge of the Court, 
and no complaint is made of the charge, the refusal to set aside the verdict 
and grant a new trial will not be reversed, although the law may not have 
been properly submitted, the corrective Court being satisfied with the ver- 
dict. ‘ 

\[4.] There is, on the part of the hirer, an implied obligation, not only to use ) 

\ the thing hired with due care and moderation, but also, not to apply it toany / 

other use, or detain it beyond the time for which it was hired. 

[5.] If the thing hired is used for a different purpose from that which was in- 
tended by the parties, or in a different manner, or for a longer period, the 
hirer is not only responsible for all damages, but if aloss afterwards occurs, 
although by inevitable casualty, he will generally be responsible therefor. a 

[6.] The contract of hire being one of mutual benefit, the hirer is bound only 

for ordinary diligence, and of course is responsible only for ordinary negli = nit 

gence, or for that degree of care and diligence which the generality of man- 

kind use in keeping their own goods of the same kind. 
























Trover, in Muscogee Superior Court. Tried before Judge 
ALEXANDER, November Term, 1848. 





Elizabeth Howard brought suit against the City Council of 








214 SUPREME COURT OF GEORGIA. 





The Mayor and Council of Columbus vs. Howard. 





Columbus. The declaration containedtwo counts. The first, in 
trover, for a certain negro slave, Braden; the second, in case, 
setting out that she had hired a certain negro, Braden, to the City 
Council, for the year 1844, to be employed, specifically, in work- 
ing the streets of said City, in cleaning and repairing the same ; 
that the Council placed the said negro to do other work, to wit: 
“to work upon, by and under the precipitous bank at the mouth 
of the sewer or drain of said City,” and that by the breaking and 
falling off of said bank the slave was killed. 

Counsel for defendants below demurred to the first count in the 
declaration, which demurrer was overruled by the Court, and the 
defendants excepted. 

Upon the trial, plaintiff offered Washington Toney as a witness, 
who swore that he was a member of the City Council in the year 
1844; that he knew, officially, of the death of plaintiff’s negro, 
Braden, who was hired by Council. After the negro was killed, 
Council took action upon the subject, and admitted that he was 
the property of Mrs. Howard, and was killed at the sewer, in 
their employment; that the action consisted in appointing a com- 
mittee, of which he was chairman, to confer with the attorney of 
Council, Mr. Wiley Williams, upon the propriety and justice of 
paying for the boy. 

To this testimony as to the admissions of Council, defendants’ 
counsel objected, which objection was overruled by the Court, 
and defendants excepted. 

Witness further testified, that he saw the negro soon after the 
injury, and just before his death, near the place; that the place 
where the injury was inflicted was pointed out to him, and the 
broken fragments which had fallen down; that the negro died 
soon and violently from the injury there incurred ; that the bank 
resembled a platform projecting over, and the space through 
which it fell was some ten feet, more or less, and the portion that 
fell off would weigh about two thousand pounds; that the con- 
sistency of the soil, as he recollected, was of a fine, sandy and 
argillaceous loam, easily crumbled ; he observed the traces of a 
trench, some twelve feet long and about four inches deep, at the 
line marking the slide, which appeared to be freshly dug; this 
trench was immediately above the pieces of the fallen bank, and 
was pointed out to him at the time. 

Peterson Thweatt testified, that as agent of Mrs. Howard, he 
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hired the negro to the Council, to work on the streets ; the negro 
was worth $600 or $650; that after the negro was killed, he as 
agent, applied for payment of his value from the City Council, 
who refused, on consultation with their attorney ; some of them, 
however, being favorable to its payment. 

For the defendants, John J. McKendree testified, that in 1844, 
he was a member of Council and hired the negro, Braden, from 
P. Thweatt; that he did not hire him to work on the streets ex- 
clusively ; that the City work consisted in working on the streets, 
digging ditches, filling up holes, working on the abutments of the 
bridge, and doing every thing which Council ordered, conducive 
to the health, comfort and convenience of the City, and that he 
would not have hired the negro if it were not to do the work of 
the City generally; that previous to the death of this negro, so 
far as he knew, Council had never done any work on a sewer, or 
the abutments of the bridge, or in pulling down old walls left 
after fires, but had only worked on the streets and on one ditch. 

John Quin testified, that he was a member of Council for the 
year 1844, and Chairman of the Committee on Streets; that the 
boy Braden was directed to work on the sewer by the City Coun- 
cil; that the sewer was in one of the streets, and that the City 
hands worked upon the river banks, and upon ditches, and upon 
water-drains, during that year ; that Council never made any ad- 
missions, but to act upon the proposition’ to settle, made through 
Thweatt, so far as he knew. 

E. C. Bandy and J. M. Hughes testified, that they were Mar- 
shal and Deputy Marshal for the year 1844, and were present 
when the boy Braden was killed; he and seven or eight others 
were at work on the sewer, grading the bank or ravine at the 
movith of the sewer, which was about twenty feet deep and very 
large; that the earth there was stiff clay at the top, so much so 
that they had to drive in gluts to break it off to grade it; that 
while Braden and one other hand were throwing dirt out of the 
way, suddenly a piece broke loose from above, and in falling 
caught Braden while he was stooping down to scoop up the dirt 
with a spade; that when the mass broke loose it fell as quick as 
lightning. 

The Court charged the Jury, that if the defendants had the 
negro in their employment as contemplated by the contract of 
hire, and if, while in such employment, said negro was killed 
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without any neglect on the part of said defendants, or their agents, 
that then the defendants were not liable, and if such was not the 
case, then the defendants were liable. 

The Jury returned a verdict for the plaintiff for $800. 

Whereupon, defendants moved for a new trial : 

1st. Because the verdict is contrary to the evidence and the 
charge of the Court. 

2d. Because the Court erred in admitting the evidence of wit- 
ness Toney, as to the admissions of Council. 

Which motion was overruled and defendants excepted. 

And upon these several exceptions error has been assigned. 


Jounson & Wi .1ams, for plaintiffs in error, cited and com- 
mented on the following authorities: 


1 Kelly, 68, 257. 3 Ib. 80,427. 4 Georgia R. 376, 170, 193, 
360, 428. 1 Greenl. on Ev. 295, and authorities cited. Story on 
Bailment, 390, 404, and authorities cited. 9 Cowen, 530. 


H. L. Bennine, for defendants. 
By the Court—Lumrkw, J. delivering the opinion. 


[1.] Was the Circuit Court right in refusing to strike out the 
count in trover in the declaration ? 

The object of pleading is for both parties to state their cases— 
the claim of one and the defence of the other. The rules of 
pleading are founded, undoubtedly, in reason and good sense, and 
accuracy and justice were their object. They were intended, 
however, for a comparatively ignorant age, and like all things 
human, they are susceptible of improvement, and should, un- 
doubtedly, be adapted to the advanced state of the age and of mod- 
ern jurisprudence. Whatever of good sense they contained , 
should be preserved ; their subtlety and prolixity should be aban- 
doned. 

The first and great rule of pleading should be, to compel the liti- 
gant parties to disclose fully, plainly and distinctly, the real nature of 
their respective pretensions. And I feel constrained to admit, that 
the fiction in trover fails to convey any very definite idea or infor- 
mation upon the subject of the action. The very same words, as 
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might be readily shown, would apply equally to a dozen different 
causes of action. And yet the Legislature has not seen fit to ad- 
minister the proper corrective. 

Previous to 1847, they had had the subject matter of this pro- 
ceeding directly under consideration, and made no change in the 
plan of declaring. In 1847, the Legislature prescribed a form 
of action for the recovery of personal property; still it was not 
made obligatory on parties plaintiff to adopt it. It was left to 
their option. They contented themselves with providing that no 
departure from the “prescribed form” should work a nonsuit, pro 
vided the plaintiff, in following the new form, should plainly and 
distinctly set forth his cause of action. 

It is obvious, therefore, that no Court is at liberty to compel a 
party to abandon the old form, the Legislature itself having re- 
frained from going so far. 

[2.] Next, as to the competency of the admissions made by 
members of the City Council. Counsel for the defendants sought 
to exclude them, under the rule of evidence which protects over- 
tures made between litigating parties, with a view to an amicable 
adjustment; but the acknowledgments here made and attempted 
to be proven, do not fall within that rule. The rule itself is foun- 
ded in public policy. There should be no discouragement to 
compromising disputes, for fear that if not completed, the party 
making advances may be injured. Independent facts, however, 
admitted during the treaty for a compromise, may be given in 
evidence as confessions. This limitation or exception is laid 
down in Starkie, Phillips and Greenleaf, and has been recognized 
in reported cases. Marsh vs. Gold, 2 Pick. 285. Sanborn vs. 
Wilson, 4 N. Hamp. R. 508. Hyde vs. Stone, 7 Wendall, 354, 
Hartford Bridge Co. vs. Granger, 4 Conn. R. 142. Fuller vs. 
Hampton, 5 Conn. R. 417. Delogny vs. Rentoul, 2 Martin’s Lout. 
Rep.175. Hamblett vs. Hamblett, 6 New Hamp. R. 342,’43. 1 
Moody & Matk..466. Per Lord Kenyon, 1 Esp. 143. Anthon’s 
Rep. 190. 4 Cowen,635. In Slack vs. Buchanan, Lord Kenyon 
went so far as to hold, that he would receive evidence of all ad- 
missions, such as the party would be obliged to make in answer 
to a bill in Equity, rejecting none but such as are merely conces- 
sions for the sake of making peace and getting rid of a suit. 
Peake’s Cases, 5, 6. It was ruled in the same case, that admis- 
sions made before an arbitrator are receivable in a subsequent 
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trial of the cause, the reference having proved ineffectual. See, 
also, Gregory vs. Howard, 3 Esp. 113. 

It will be seen, by reference to the testimony, that the admis- 
sions were made merely because they were facts; that there was 
nothing confidential in them, and that they had no reference 
whatever to a compromise, there being no treaty proposed or 
pending for any such purpose. 

[3.] A verdict having been rendered for the plaintiff, a motion 
was submitted for a new trial: 

Ist. Because the finding was contrary to evidence and the 
charge of the Court: and 

2d. Because the Court erred in admitting the evidence of 
Washington Toney as to the admissions of the City Council. 

The application being refused, defendants, by their counsel, ex- 
cepted. 

We have already disposed of the second ground, in the motion 
for a new trial. It only remains, therefore, to inquire whether 
the verdict was contrary to the evidence and the charge of the 
Court. The Court charged the Jury, that if the defendants had 
the negro in their employment, as contemplated by the contract 
of hire, and he was killed without any neglect on their part, that 
then they were not liable, otherwise they were. 

It is not complained that the law of the case was not correctly 
stated. But assuming that to be true, a re-hearing is asked, be- 
cause the verdict is contrary to the charge. Surely it will not be 
pretended that there was not some proof of negligence, and if 
so then the verdict was not contrary to the charge. 

i [4.] The law, we apprehend, is this: there is, on the part of the 
hirer of property, an implied obligation not only to use the thing, 
be it servant or horse, or any thing else, with due care and mode- 
ration, but also not to apply it to any other use than that for 
which it was hired. If a horse is hired as a saddle horse, the 
hirer has no right to use the horse in a cart, or to carry loads as 
a beast of burden. So, if a carriage and horses are hired for a 
journey to Boston, the hirer has no right to go with them on a 
journey to New York. So, if horses are hired for a week, the 
hirer has no right to use them for a month. So,if a negro is 
hired to work on the streets of the City of Columbus, the City 
Council have no right to employ him in blasting wells, pulling 
down old walls, or levelling dangerous and precipitous embank- 
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ments, although the work be within the limits of the streets, as 
delineated in the map of the town. 

[5.] And it may be generally stated, that if the thing is used 
for a different purpose from that which was intended by the par- 
ties, or in a different manner, or for a longer period, the hirer is 
not only responsible for all damages, but if a loss occurs, although 
by inevitable casualty, he will generally be responsible therefor. 
Such misuse is deemed, at the Common Law, a conversion of 
the property, for which the hirer is generally held responsible to 
the letter, to the full extent of the loss. Story on Bailments, §413. 
1 Cow. 322. Jones on Bailments, 68. 2 Lord Raymond, 915. 
12 Pick. 136. 3 Pick. 492. 5 Mass. R.104. 1 Const. Rep. S. 
C. 121. 

[6.] The question has been much mooted, what degree of care 
or diligence is required of the hirer, while using the property for 
the purpose, and within the time for which it was hired. Suir 
William Jones considered that the contract being one of mutual 
benefit, the hirer was bound only for ordinary diligence, and of 
course was responsible only for such. Jones on Bailments, 86, 87, 
120. And this opinion appears to be now settled, upon principle, 
to be the true exposition of the Common Law. 2 Kent Com. 
Lect.40. 3 Cowp. Rep. 4. 13 Johns.211. 2 Brod. § Bing. 359. 
7 Cowen R.497. Gilpin, 579, 585, 586. He ought, therefore, to 
use the thing, and to take the same care in the preservation of it, 
which a good and prudent father of a family would take of his 
own. Hence the hirer of a thing, being responsible only for that 
degree of diligence which all prudent men use, that is, which the 
generality of mankind use, in keeping their own goods of the 
same kind, it is very clear he can be liable only for such injuries 
as are shown to come from an omission of that diligence ; or, in 
other words, for ordinary negligence. If a man hires a horse, 
he is bound to ride it moderately, and to treat it as carefully as 
any man of common discretion would his own, and to supply it 
with suitable food; and if he does so, and the horse, in such rea- 
sonable use, is lamed or injured, he is not responsible for any 
damages. Story on Bailments, 391, 392. 4 Barn. & Ald.21. 3 
Esp. R.79. 5 Miller’s Louisia. R. 7, 9. 

Now, test the verdict by either of these principles, and we are 
satisfied that it was warranted by thetestimony. The Jury were 
authorized to find, that there was a special contract of hiring, and 
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that the death of the slave resulted from his being used for a dif- 
ferent purpose from that intended by the parties, or else, that the 
loss ensued from gross negligence on the part of the Council. 
The want of discretion in our slave population is notorious. They 
need a higher degree of intelligence than their own, not only to 
direct their labor, but likewise to protect them from the conse- 
quences of their own improvidence. From the testimony of To- 
ney, it is manifest that, considering the locality and nature of the 
soil, &c. the situation of the slave was one of imminent risk and 
exposure. We are, therefore, satisfied with the verdict. 
Let the judgment be affirmed. 





No. 29.—Jeuv Ciark and others, plaintiffs in error, vs. CHARLES 
CLeGuorn, defendant. 


[1.] Wherea bill was filed to rescind a contract for the sale of land by the 
vendee, on the ground that the title is incumbered with a judgment lien, 
the vendee having a deed with covenants of warranty: Held, that the alle- 
gation that the vendor resided without the limits of the State, and had no 
property therein, was sufficient to retain the complainant’s billin Court. 

[2.] Where the answer of the defendants plainly and distinctly denies the 
facts and circumstances upon which the equity of the bill is based, as a gen- 
eral rule, the injunction will be dissolved. 


In Equity, in Muscogee Superior Court ; demurrer and motion 
to dissolve injunction. Decided by Judge ALEXANDER. 


Charles Cleghorn filed his bill on the Equity side of the Supe- 
rior Court of Muscogee County, charging that about the 12th of 
May, 1846, he bought from Jehu Clark, now of the State of Ten- 
nessee, a certain parcel or lot of land in the City of Columbus, 
commencing at the corner of Warren and Franklin streets, run- 
ning along Franklin street forty-two feet, the.ce due south ninety 
feet, thence due west to Warren street, and thence to the begin- 
ning corner, for the sum of $3000, and received from said Clark 
a deed of conveyance and possession; that he had paid about 
$2000, leaving three notes still due, one for $192, payable 25th 
December, 1846, to Augustus Brown or bearer, one for $500, to 
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said Clark or bearer, and one for $400, payable to Thomas Mor- 
ris or bearer. The bill states that although the two notes were 
not payable to Clark, nevertheless they were given to him and 
in payment for the land aforesaid, and that Brown and Morris 
knew this when they first became holders of them; that each of 
said payees have commenced suit on said notes severally, which 
suits are now pending, on appeal, in the Superior Court of said 
County. 

The bill farther charges, that some years probably prior to 
1840, the said premises were granted by the State to John War- 
ren; that he is informed and believes that said Thomas Morris 
had a joint interest in the whole or a part of said lot; that after- 
wards one James Rousseau agreed to purchase the land from 
Warren and Morris, one or both, for a price unknown, and took 
from Warren a bond to make titles when the purchase money was 
paid; that afterwards Rousseau assigned the bond to one Na- 
thaniel H. Woods as security for money borrowed by Rousseau of 
~ Woods; that Woods paid the money to Warren, which was sub- 
sequently repaid to him by Rousseau; and that Woods, as the 
agent of Rousseau, ordered Warren to make the title to Clark 
about 15th January, 1846, who paid Rousseau therefor at that 
time certain notes on one William Perry. 

The bill farther charges, that some time in 1847, several fi. fas. 
amounting to a large amount on judgments, dated in 1842, levied 
on said land as the property of Rousseau, and others to a large 
amount were ready to be levied; that complainant has interposed 
his claim, but fears he shall lose the same. 

The bill charges that the land is valuable to complainant only 
in a body, and that he would not have purchased had he not ex- 
pected to get a good title to the whole, and that even if he could 
sustain his title to one half, the same would be rendered valueless 
without the remainder; that when he purchased from Clark, he 
had no notice that the land ever was owned by said Rousseau, 
or of the claim of Morris; and that Clark now resides out of the 
State, and has no property within the State. 

The bill, as amended, farther charges, that Brown is the father- 
in-law of Rousseau, and never had any interest in the land, and 
was put forward merely to deceive Rousseau’s creditors, and that 
the notes given by Clark to Brown went immediately to Rous- 
seau. 
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The bill prayed an injunction of the suits in favor of Clark, 
Morris and Brown against complainant, until the judgments 
against Rousseau are paid off or annulled, or that said notes be 
delivered up to be cancelled, and Clark decreed to refund the 
money already paid, at which time the complainant would return 
the land to Clark. 

Morris, in his separate answer, admits the sale from Clark to 
Cleghorn, (complainant,) the payment of the money, and that 
Warren had title, under grant from the State to himself, or him- 
self and one H. 8. Smith, and that defendant purchased the inter- 
est from Smith; that defendant, Warren, and Judge Thomas, 
who was also interested, sold to Rousseau about one half of said 
lot, on a credit, and gave a bond from defendant and Warren to 
Rousseau; that he has been informed, that by some arrangement 
between Woods and Rousseau, that Woods paid the purchase 
money; that in a division of the Warren street property between 
Warren, Thomas and Morris, the balance of this lot fell to the 
share of Morris, (defendant,) who subsequently sold it to Rous- 
seau, who failing to pay for the same, the contract was rescinded, 
and on 14th January, 1846, he sold it to Jehu Clark for $650— 
$250 in cash, and his note for the balance, ($400,) payable 1st De- 
cember, 1846; that Clark having purchased the balance of the 
lot, took a deed from Warren to the whole lot, Clark giving at 
the same time to this defendant a lien on the lot for the purchase 
money ; that when Clark sold to Cleghorn, upon application of 
Clark, defendant gave up Clark’s note for $400, and Cleghorn 
gave his note for the same, which note is the one now sued on. 
He admits that Brown, or some other person, sold a part of said 
lot to Clark for $1,900, to wit: the twenty feet in front on War- 
ren street, but denies that transaction had any thing to do with 
the balance of the lot sold by defendant to Clark. He admits that 
Cleghorn had paid Clark $2000, and farther admits, that the land 
has been levied on as the property of Rousseau, and been claimed 
by Cleghorn. 

The amended answer alleges, that when Cleghorn made the 
note to defendant, Morris, for $400, he was notified that it was in 
lieu of Clark’s note for that amount, given for the purchase of 
said portion of said lot of land, which complainant knew had no 
connection with the balance ofthe lot. He admits the portion sold 
by him is not as valuable as the other, as the other bounds upon 
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the street, and is improved with tenements, whereas the part sold 
by defendant lies in the rear, and is unimproved. 

The answer of Jehu Clark denied any trust, and confirmed 
that of Morris, where the facts came within the knowledge of 
each. He admits that Warren made him a deed to the whole lot, 
for one half of which he contracted with Morris, and for the other 
_ half he contracted with Augustus Brown, with the understanding 
and belief, at the time, that Morris was the rightful owner of one 
portion of said land, and Brown the rightful owner of the other. 
Morris made him a deed. He is not certain whether Brown did 
or not. He denies ever having any thing to do with Rousseau, 
nor did he then or now believe that Rousseau had any interest in 
the said lot; on the contrary, Morris informed him he had once 
sold his interest to Rousseau, but the contract had been rescinded, 
nor did he know that Rousseau had any interest in said land 
when he bought, or when he sold to Cleghorn, either an equita- 
ble or legal interest; and he insisted that he was an innocent 
purchaser for a valuable consideration without notice, and as such 
should be protected. He did purchase that portion of the land 
from Brown, and let him have the notes on William Perry, and 
the note for $192, as he recollects, was made payable to Brown, 
to lift a note of the same size, which respondent still owed Brown 
on said purchase. He denied concealing the defect in the title 
from Cleghorn, for if defective he did not know it himself, nor 
does he now believe it to be defective, nor did complainant ever 
complain of any defect until the filing of his bill, although he did 
complain of his bargain. He denies that the loss of a part of the 
lot would render the other valueless, and rather intimated that the 
complainant was colluding with others to defraud respondents 
and get the land at a less price. 

The defendants demurred to said bill for want of equity, and 
upon the coming in of the answers, made separate motions to dis- 
solye the injunction, which demurrer and motions to dissolve 
came on to be heard together, by consent. 

The Court overruled the demurrer, and refused to dissolve the 
injunction, which decisions were excepted to and are here assign 
ed as erroneous. 


Jas. Jounson and G. E. Tuomas, for plaintiffs in error. 
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There is no equity in the bill: 

1. Because the complainant in the bill shows that he himself 
has title unincumbered, by putting in his claim. 

2. Because he shows thht he has not yet exhausted his legal 

remedy, and because he alleges his fears and apprehension, and 
not facts. McGough & Crews vs. Insurance Bank et al. 2 Kelly, 
151. , 
3. Because the contract is executed, and complainant has pro- 
vided for the contingency of a failure, by taking a deed of con-. 
veyance, with covenants, and because his remedy at Law is ample 
and complete. 2 Sugden, 421. 3 Edwards, 77, 37. 5 Paige, 
307. 2 Hilliard on Real Property, 388. 4 Alabama N. S. 28. 

4. Because Cleghorn must do equity before he asks equity, 
and restore, or offer to restore, the possession. 

The injunction should have been dissolved, because the answer 
of Morris swears off the equity of the bill. ) 

1. That it is shown that Rousseau never had a bond for the 
twenty-two feet sold by Morris, and complainant knew that fact. 

2. Because the consideration of the note held by Morris is not 
to secure the purchase money of land. 

3. Because if it were so, Morris, before a rescission is had, 
should be placed in the condition in which complainant found him, 
and his note on Clark, or its value, restored. 

The injunction should have been dissolved on Clark’s answer : 

1. Because he is an innocent purchaser, for a valuable consid- 
eration, without notice. 1 Story Eq. §409. 3 Kelly, 446. 

2. Because the allegation of fraud and concealment is fully and 
distinctly denied by the answer. 


H. L. Bennine, for defendant. 


I. As to the demurrer, this was well overruled, because— 

1. The holder of a complete equitable title to land has such an 
interest in the land asis bound by a judgment againsthim. Pitts 
vs. Bullard, 3 Kelly, 5. 

2. And to sell land so incumbered is a fraud upon the purcha- 
ser, particularly if the vendor conceals the incumbrance. 1 Sto- 
ry’s Eq. §§208, 209. Such as will justify a rescission of the sale. 
2 Story’s Eq. §§694, 695, 695, a. 

3. Moreover, if the purchaser of land cannot get a good title 
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to any material part of it, he may rescind the whole contract at 
his pleasure. 1 Sug. Ven. 361, ’2,’3.' 3 Kelly, 459,’60. Orhe 
may, in many cases, elect to take the portion of the land to which 
he can get a good title, and rescind'the contract as to the resi- 
due. Id. 

4. That there was a covenant of warranty does not alter the case, 
for— 

First, a covenant of warranty is no more an equitable bar, than 
_is a bond for titles, which this Court has decided to be none. 3 
Kelly, 459, ’60. 

Secondly, Cleghorn not having been evicted, but only fearing 
it, cannot as yet plead a breach of the warranty against the suits 
and the notes for the purchase money, even assuming such a plea 
to be allowable under any circumstances; and to suffer judgments 
to go against him will be to incur irreparable loss, as Clark lives 
out of the State and has no property in it. 

Thirdly, because a Court of Law cannot measure the damages 
for a breach of this warranty, seeing that a part of the land was 
incumbered and a part not, whereas the whole land was purchas- 
ed as a single parcel and for a solid price. 

Fourthly, because the Court will not compel a purchaser to 
take a defective or doubtful title. 2 P. Wms. 198. 1 Br. Ch. 
Rep. 74. 4 Russ. 1. 4 1b. 374. 10 Sim. 444. 7 Beav. 546. 

II. And as to the motion to dissolve the injunction, that was pro- 
perly refused, because the answer did not “plainly and distinctly 
deny the facts and circumstances upon which the equity of the 
bill is based.” 3 Kelly, 445. 1 Ib. 9. 


By the Court—Warner, J. delivering the opinion. 


Two grounds of error are assigned upon the record in this 
case, to the judgment of the Court below. 

First, because the Court overruled the demurrer to the com- 
plainant’s bill. 

Second, because the Court refused to dissolve the injunction on 
the coming in of the answers of Morris and Clark. 

[1.] With regard to the first ground of error, we are of the opin- 
ion the demurrer was properly overruled. The plaintiff in error 
insists that Cleghorn’s remedy on the covenants of his deed af- 
fords him ample protection, and that a Court of Equity will not 

VOL. VI. 29 








226 SUPREME COURT OF GEORGIA. 





Clark and others vs. Cleghorn. 





interfere to grant relief. If the bill disclosed nothing more than 
that a title, with a covenant of warranty, had been made by the 
vendor to the vendee, in the absence of any fraud or other equi- 
table circumstance, the argument would be entitled to conside- 
ration; but here, the complainant alleges that the vendor resides 
without the limits of the State, and has no property, to his know- 
ledge, within the State. This is an equitable circumstance which, 
in our judgment, entitles the complainant to maintain his bill, 
when taken in connexion with the other allegations. The remedy . 
on the covenant in the deed, against a non-resident who has no 
property in the State, would, to say the least, be very inadequate. 

The main ground of the complainant’s equity is, that the land 
purchased by him of Clark, the vendor, is subject to judgments 
obtained against Rousseau, who, it is alleged, paid the purchase 
money for the land, although he never had a title thereto in his 
own name, but that the same was held zm trust for his benefit by 
those from whom Clark derived his title, and that the land has 
been levied on to satisfy judgments against Rousseau, and claim- 
ed by the complainant, which he fears will be sold for the pay- 
ment of the judgments so obtained against Rousseau, of older 
date than his title from Clark. The object of the complainant’s 
bill is, to be protected against the alleged incumbrance upon the 
property, and to enjoin the defendants from collecting the balance 
of the unpaid purchase money therefor. 

[2.] In Moore vs. Ferrell et al. (1 Kelly, 7,) this Court held, 
where the answer plainly and distinctly denies the facts and cir- 
cumstances upon which the equity of the bill is based, the injunc- 
tion will be dissolved. Now, here, the equity upon which the 
complainant’s bill is based, is the alleged trust existing for the 
benefit of Rousseau, the judgment debtor, which it is feared by 
the complainant, will make the land subject to his debts. The an- 
swer of Clark, who conveyed to the complainant, not only alleges 
he was a purchaser of the land, without any notice of the trust, 
but denies the existence of any trust. The answer of Morris 
admits that he contracted at one time with Rousseau for one half 
the land, but denies that Rousseau ever paid any thing for it, and 
that the contract was rescinded before he sold it to Clark. We 
think the answers of Morris and Clark are full and satisfactory, 
and deny the existence of any ¢rwst in favor of Rousseau, which 
can operate as an incumbrance on the property purchased by 
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the complainant from Clark, and now in possession of the com- 
plainant, and that the Court below ought to have sustained the 
motion to dissolve the injunction. 

Let the judgment of the Court below be reversed. 





No. 30.—Daniet Weatuers and others, plaintiffs in error, vs. 
James Doster, defendant. 


{1.] The bill of exceptions must specify the errors complained of, and the de- 
cision excepted to. 


In this cause issue was joined, with a protestation that the bill 
of exceptions did not specify any decision of the Court below, 
complained of or excepted to. 

The issue in the Court below, was upon a claim to land, and 
the question was a fraud upon creditors of the grantor of the 
defendant in fi. fa. in the sale to him. The bill of exceptions, 
after giving a history of the case, stated the request of claimant’s 
counsel to the Court to charge the Jury on the question of the 
privity of the defendant in fi. fa. to the fraud, in a particular 
manner. The Court declined so to charge, but gave in charge to 
the Jury the law as considered by the Court: “ And forasmuch 
as the matters aforesaid do not appear of record in said cause, 
the said claimants have prayed his Honor to sign this bill of ex- 
ceptions,” &c. 


B. Hitt and Worre 1, for the motion. 
H. L. Bennine and L. B. Sourrn, contra. 


Per Curiam. 


[1.] The law organizing this Court, requires that the bill of ex- 
ceptions shall “ specify the error, or errors, complained of in any 
decision or judgment,” and the Rule XXXIII. of this Court, 
adopted with a view to carry into effect this provision of the law, 
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requires that the bill of exceptions should “ distinctly specify the 
‘points of error in the judgment of the Court below, upon which 
the plaintiff in error expects to rely on the hearing.” We do 
not think this bill of exceptions complies with the law or the rule. 
There is no decision excepted to or complained of in the body of 
the bill, and the concluding sentence, “ this dz// of exceptions,” will 
apply as well to one decision as another. Justice to the Court 
below, and to ourselves, requires that the decision excepted to, 
and the errors complained of, should be distinctly specified in the 
bill of exceptions, so that nothing should be left to surmise or 
conjecture in this Court. 

In Wolverton vs. Hart § Co. (7 Sergt. § Rawle, 277,) Justice Gib- 
son, after some very pertinent remarks, says: “ For reasons like 
these, I regret a practice too frequent in the Common Pleas, of 
stating the exception. generally, without specifying the grounds 
on which it is urged. In such a case, as we cannot judicially 
know the precise point the Court was called on to decide, we are 
obliged to let in any objection that can be raised on the face of 
the record ; and hence I have frequently been obliged to consent 
to reverse on points that I had every reason to believe were never 
made below. No Judge ought, in justice to his own reputation 
as a lawyer, or to the rights of suitors, to allow any bill of ex- 
ceptions which does not contain the very point decided and noth- 
ing else.” 


Let the writ be dismissed. 





No. 31—Wi.u1am Rusuine, plaintiff in error, vs. Dantex B. 
Ruopes, defendant. 


[1.] The right to recover back money paid on a usurious contract, accrues 
from the actual payment, and not the agreement to pay. 


Assumpsit, in Marion Superior Court. Tried before Judge 
ALEXANDER, November Term, 1848. 


Daniel B. Rhodes brought suit in the Superior Court of Ma- 
rion County, returnable to February Term, 1843, to recover back 
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usurious interest previously paid. The defendant pleaded the 
general issue and the Statute of Limitations. 

The plaintiff proved the lending of the money, and the usuri- 
ous contract. 

The plaintiff introduced testimony to show that the note was 
settled in full, on the second Saturday in March, 1839. There 
was a credit on the note of $1,400, in January, 1849. 

Defendant introduced testimony to show that a settlement, or 
agreement for a settlement, was made in the early part of Janu- 
ary, 1839. 

Defendant’s counsel requested the Court to charge the Jury, 
“that if it was agreed, in January, 1839, between Rushing and 
Rhodes, that Rhodes should then deliver to Rushing a note for 
$1,400 on Phillis, and should agree to deliver other property, ata 
subsequent day, in full payment of the note, and if Rhodes did 
then deliver the $1,400 note to Rushing, and did deliver the other 
property as agreed, and if Rushing then received said $1,400 
note, and the agreement to deliver the other property in full pay- 
ment absolutely of the note he held, then the said note was there- 
by paid and extinguished, and the right of action, if any, in this 
case, arose to Rhodes directly thereafter.” Which charge the 
Court refused to give, but charged the Jury, that the Statute of 
Limitations began to run only from the date of the actual pay- 
ment, and not from the date of any previous agreement of the 
parties in respect to the payment of the usury. 

To which charge of the Court, and refusal to charge, defen- 
dant, Rushing, by his counsel, excepted, and has assigned error 
thereon. 


H. L. Bennine, for plaintiff in error, cited— 


2 Greenl.on Ev. §519. Tarver vs. Rankin, 3 Kelly, 210. Story 
on Prom. Notes, §§406, 408, 438. 


B. Hiu1, for defendant in error, cited— 


3 Kelly, 261. 1 Swift’s Dig. 313. 3 Durn. & East, 537. Brown 
vs. Cheney, 1 Kelly, 409, ’10, and cases there cited. 3 Eng. Com. 
Law, 332. 














230 SUPREME COURT OF GEORGIA. 


Winter vs. Bullock. 








By the Court—Lumpxn, J. delivering the opinion. 


[1.] This was an action brought to recover back usurious in- 
terest, to which the plea of the Statute of Limitations was inter- 
posed ; and the only question to be determined is, whether the 
right of action accrued from the time when the usury was agreed to 
be paid, or actually paid. We think, most clearly, from the latter 
date, and for this reason: that while the agreement to pay was 
executory, being void in law, it might be defeated. The payment 
of $1,400, made in January, lacked one hundred dollars of dis- 
charging the principal or original sum loaned. The holder retain- 
ed possession of the note, and no part of the usury was paid till 
March thereafter, until the negro and other articles were delivered 
in pursuance of the contract made two months previously. Un- 
til this property was received, although in fulfilment of the en- 
gagement entered into in January, no unlawful interest was paid, 
and consequently no right of action accrued to the debtor to re- 
cover it back. 

We think there is no error in the judgment. It is therefore 
affirmed. 





No. 32.—Joun G. WinTkp, plaintiff in error, vs. Josnua K. But- 
Lock, defendant. 


[1.] The holder of a promissory note, who transfers it by delivery, for a val- 
uable consideration, warrants by implication, unless otherwise agreed be- 
tween the parties, that he is a lawful holder, and has a just and valid title to 
the instrument, and a right to transfer it by delivery. He also warrants, in 
like mgnner, that the instrument is genuine and not forged or fictitious, and 
that he has no knowledge of any facts which prove the instrument, if origi- 
nally valid, to be worthless, either by the failure of the maker, or by its be- 
ing already paid, or otherwise to have become void or defunct; and any 
concealment of these facts, on the part of the transferer of the note, operates as 
a fraud on the rights of the transferee, for which a Court of Equity will en- 
tertain jurisdiction, to compel a discovery, and grant relief. 


In Equity, in Muscogee Superior Court. Tried before Judge 
AvexanpER, November Term, 1848. 
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John G. Winter filed his bill in Muscogee Superior Court, 
charging, that in the year 1837, Joshua K. Bullock, then and now 
a citizen of North Carolina, sold to Morrison & Harrison, of 
the County of Richmond, State of Georgia, two race horses, 
Kite and Southerner, for the sum of $2900, and warranted the 
said horses to be sound; that Morrison & Harrison gave their 
note, due 1st October next thereafter, for the amount of said sale ; 
that at the time of the sale, Southerner, one of said horses, was 
wholly unsound and worthless, which fact was known to Bullock ; 
that subsequently, in 1839, said Winter discounted the said note 
for the said Bullock, giving him therefor a draft on Starke & 
Pearce, of Fayetteville, North Carolina, at three months, for 
$1400, and the balance in money. 

The bill further charges, that suit was brought against Morri- 
son & Harrison, on said note, to which a plea was filed, setting out 
that the consideration of the said note had partially failed, from the 
unsoundness of the said horse; that Bullock was notified of said 
plea, and promised to resist and defend the same; that on the 
final trial, said plea was sustained and a verdict rendered only for 
one half of said note. 

The bill further charges, that suit is now pending against said 
Winter, at the instance of said Bullock, upon the said draft. The 
complainant also alleges, that he has no means of proving the 
fact that said draft was delivered by him to said Bullock, upon 
the consideration and in the manner as before stated, except by 
a discovery from said Bullock in Chancery, and that at the time 
of his discounting said note for said Bullock, he had no knowledge 
of the existence of the warranty of said horses. 

The bill prayed that Bullock might be compelled to make a 
full discovery of the facts charged, and deliver up the said draft 
to be cancelled ; and in the mean time, enjoined from negotiating 
the same, and from farther prosecuting his suit thereon. * 

To this bill a general demurrer was filed, which, upon a hear- 
ing, was sustained by the Court. To this decision complainant 
excepted, and now alleges the same to be erroneous. 


H. L. Bennine, for plaintiff in error, cited— 


Story Pr. Notes, §§118, 119, and note 4, 389, 180, 187. Bailey 
on Bills, 405. Chitty do. 271. 2 Danl. Ch. Pr. 12. 1 Story’s 


Eq. §§207, 208, 209, 215, 216, 217, 383. 
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H. Hout, for defendant, cited— 


Story Pr. Notes, §118, et seq. §187, et seq. Buller’s N. P.277. 
1 Dallas, 252, 444. 1 Esp. R. 446. 1 Caines’? Rep. 117. 10 
Ves. 204. 15 East,7, 13, note. 1 John. R.409. 6 Mass. 321. 


By the Court-—Warner, J. delivering the opinion. 


The error assigned upon the record to the decision of the 
Court below is, the sustaining the general demurrer to the com- 
plainant’s bill. : 

The complainant discounted a promissory note given by Mor- 
rison & Harrison to the defendant, Bullock, for two race horses, 
Kite and Southerner, for the sum of $2,900, for the benefit of Bul 
lock. The complainant gave the defendant, Bullock, in payment 
for the note, adraft on Starke & Pearce, of Fayetteville, North Car- 
olina, for $1,400, at three months, and paid him the balance therefor 
in money. The defendant, Bullock, instituted suit on the draft 
against the complainant, Winter, in the Superior Court of Mus- 
cogee County, to recover the amount thereof: whereupon, the 
complainant filed his bill, praying for discovery and relief, and 
that the suit at law be enjoined. The complainant alleges, that 
at the time of the sale of the horses by Bullock to Morrison & 
Harrison, he warranted them to be sound, whereas one of them 
(Southerner) was wholly unsound and worthless, which fact was 
known to Bullock. 

The complainant also alleges, that he instituted suit on the note 
purchased by him from Bullock, against the makers, Morrison & 
Harrison, who plead thereto a partial failure of consideration, in 
consequence of tle unsoundness of the horse Southerner, and on 
the final trial of the cause, the plea was sustained and a verdict 
rendered in his favor for only one half of the amount of the note ; 
and that he has no means of proving the fact that said draft was 
delivered by him to said Bullock, upon the consideration and in 
the manner before stated, except by a discovery from said Bullock 
in Chancery. The complainant also alleges, that at the time of 
his discounting the note of Morrison & Harrison, for the benefit 
of Bullock, he had xo knowledge of the existence of the warranty 
of the soundness of the horses, made by Bullock to them. 
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{1.] The complainant’s equity then is, that the defendant trans- 
ferred to him, by delivery, the note of Morrison & Harrison, for 
a valuable consideration, and concealed from him the fact of his 
knowledge of the unsoundness of the horse Southerner, and also 
concealed from him another fact, within his own knowledge, that 
he had warranted the horse to be sound, by means whereof the 
makers of the note were enabled, successfully, to maintain their 
plea of partial failure of consideration to the action instituted by 
him thereon against them. Will the facts relied on by the com- 
plainant entitle him to the discovery and relief sought by his bill? 
We think they are sufficient for that purpose, and that the Court 
below erred in its judgment in sustaining the demurrer. 

A party who transfers a promissory note by delivery, for a val- 
uable consideration paid him therefor by the transferee, is not 
exempt from all obligations or responsibilities. In the first place, 
he warrants by implication, unless otherwise agreed, that he is a 
lawful holder, and has a just and valid title to the paper, and a 
right to transfer it by delivery. He impliedly warrants that the 
instrument is genuine, and not forged or fictitious. He also war- 
rants, in the same manner, that he has no knowledge of any facts 
which prove the instrument, if originally valid, to be worthless, 
either by the failure of the maker, or by its being already paid, 
or otherwise to have become void or defunct ; for any conceal- 
ment of this nature would be a manifest fraud. Story on Pro- 
missory Notes, 123, §118. There can be no doubt that if a man 
assign a bill for any sufficient consideration, knowing it to be of no 
value, and the assignee be not aware of the fact, the former 
would, in all cases, be compellable to repay the money he had re- 
ceived. Chitty on Bills, 6th edition, 146. In Fern vs. Harrison, 
(3 Term Rep. 759,) Lord Kenyon held it'to be extremely clear, 
that if the holder of a bill send it to market without indorsing 
his name upon it, neither the morality or the laws of the country 
will compel him to refund the money for which he has sold it, if 
he did not know at the time that it was not a good bill. If he knew 
the bill to be bad, it would be like sending out a counterfeit into 
circulation, to impose upon the world, instead ofthe current coin, 
and the party receiving the money, with such knowledge, would 
be obliged to refund it. See, also, Young vs. Adams, 6 Mass. R. 
186. Martin vs. Morgan,5 English Com. Law Rep.87. The 
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defendant, Bullock, at the time he transferred the note to the 
complainant and received the consideration for it, knew that one 
of the horses for which the note was given was unsound and 
worthless; and he also knew that he had warranted both the hor- 
ses to be sound, but concealed these facts from the complainant, who 
had no knowledge of them. At the time of the transfer of the 
note by the defendant to the complainant, he knew that only one 
half of the consideration for which said note was given was valid 
and recoverable in law, and that the other half of the considera- 
tion of the note was void and worthless, and not recoverable by 
the complainant, who discounted it after its maturity. Such 
knowledge and concealment, on the part of the defendant, was a 
manifest fraud upon the rights of the complainant. The parties 
did not deal on equal terms. The true definition of undue con- 
cealment, which amounts to a fraud, for which a Court of Equity 
will grant relief, is stated by Mr. Justice Story to be, “ the non- 
disclosure of those facts and circumstances which one party is 
under some legal or equitable obligation to communicate to the 
other, and which the latter has a right, not merely in foro consci- 
entia, but juris et de jure,to know.” 1 Story’s Equity Jurispru- 
dence, 216, §207. In Belcher vs. Belcher, (10 Yerger’s Rep. 121,) 
it was held, that fraud, in a Court of Equity, properly includes 
all acts, omissions, and concealments, which involve a breach of 
either legal or equitable duty, trust or confidence, justly reposed, 
and are injurious to another, or by which an undue or unconsci- 
entious advantage is taken of another. We have already shown, 
that the concealment of the unsoundness of one of the horses for 
which the note was given, and the warranty of soundness, by the 
defendant, when he transferred the note to the complainant, was 
a breach of his legal duty, and consequently gives to the Court 
of Equity jurisdiction of the cause. 

Let the judgment of the Court below, sustaining the demurrer 
to the complainant’s bill, be reversed. 
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At a meeting of the members of the Bar in the City of Macon, 
His Honor Joseru H. Lumpkin was called to the chair, when A. 
H. Chappell, Esq. announced to the meeting the death of the 
Honorable Epwarp D. Tracy, and moved that a committee of 
six members of the Bar be appointed by the Chair, to report suit- 
able resolutions upon the opening of the Court to-morrow morn- 
ing. Whereupon, the Chair appointed Messrs. Chappell, Hines, 
Rutherford, Hardeman, Dougherty and Poe, that committee ; 
who made to-day the following report: 

Whereas, we have lost from our midst a brother, respected by 
us all, for the extent of his legal attainments, andthe virtues of his 
private character ; one who shed around the various relations of 
life the light of a kindly nature and of a cultivated intellect, and 
feeling it a duty and a solace to testify thus publicly our respect 
for his memory, and unfeigned regret at his loss— 

Resolved, That the members of this Court and of the Bar, as- 
sembled at the Supreme Court in Macon, deeply feel the loss 
they have sustained in the death of their brother, Edward D. Tracy, 
and now record for him their appreciation as a lawyer of high at- 
tainment, a gentleman of warm heart and refined feelings, the cho- 
sen and tried representative of his constituency, the upright and 
profound Judge; whether in his private or public capacity, still 
the same true-hearted, energetic, honorable man. 

Resolyed, That to his friends and to us, his long associates, it 
is matter of mournful gratulation to reflect, that he passed 
away only in the maturity of a ripe age; known, beloved and re- 
spected throughout the limits of the proud State which he had 
made the home of his adoption and of his affection. 

Resolved, That while all who knew, could but love and respect 
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him, only the brethren who belonged to the profession of which 
he was an honored member, can appreciate the unwearying kind- 
ness, the unfailing temper, rare sagacity, the strong intellect and 
generous heart which endeared him to them, and cause them to 
mourn over his departure. 

Resolved, That we will attend the funeral of our deceased bro- 
ther in a body, and wear the usual badge of mourning upon the 
left arm for 30 days. 

Resolved, That the Clerk be requested to enter these resolu- 
tions on the minutes of this Court, to forward a copy to the fam- 
ily of our deceased brother, and that they be published in the pub- 
lic papers of the City of Macon. 

The report and resolutions were unanimously adopted. 

Whereupon, His Honor, Judge Lumpkin, responded as fol- 
lows : 

It is an incontestible fact, that every man, not the poor and the 
ignorant, the feeble and the old only, but every man, at his best es- 
tate, the young and the healthy, the wise and great, is altogether 
vanity. The palace, as well as the cottage, is the habitation of 
death; the robes of royalty and the tattered garments of poverty, 
are alike preludes to the shroud. Twice within the last short 
month, the Bar of the Flint Circuit and this Court, have been 
called on to attest the fact, in no mistakeable form, that “ All flesh 
is grass, and the goodliness thereof as the flower of the field.” 
The funeral knell of Kelly has scarcely died away upon our ears, 
when we are again summoned to follow the remains of Tracy 
to the narrow house appointed for all the living. Human life is 
at most “a tale that is told.” “ Few and evil’ is its sententious 
history. The men before the flood counted their years by centu- 
ries—we reckon ours by scores only. 

About twenty-five years ago, I came over with a party from 
Milledgeville, while the Legislature were in session, to see the 
new Townof Macon. Baber was then here—Bullock and Wells 
and Wallace, Gillespie and Tracy. Where aretheynow? The 
same sun that shines to-day upon us, shone upon them; the 
houses that were built then, are still standing; but where are the 
heads that planned and the busy hands that constructed them ? 
The very seat we occupy was once filled by our departed 
brother; his feet trod this Court room; these walls resounded 
with his voice; but alas! these places shall know Kelly and Tra- 
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cy no more forever. May these lessons of mortality “so teach 
us to number our days, as to apply our hearts to wisdom !” 

Judge Tracy was no ordinary man. His attainments in liter- 
ature were of a high order. As a philologist, he has perhaps left 
no superior in the State. He was a thorough linguist. He read 
the ancient languages with facility, and spoke the modern tongues 
with fluency. His memory was wonderfully tenacious. It 
seemed to be impossible for him to forget any thing he had ever 
seen, heard or read. In many branches of his profession, and es- 
pecially in Commercial Law, he stood pre-eminently high. But 
it was in private life, where the softer green of the soul is seen, 
that this adopted son of the South appeared to the greatest ad- 
vantage. He was remarkably fond of mirth, and no man ever 
loved or helped more to “laugh an hour away.” He had not the 
least trait of a demagogue in his composition. Like all men of true 
elevation of sentiment and soul, he sought that “ popularity which 
follows and not that which is run after.’ His bosom was free 
from envy and malice, and every bad passion. He was an honest 
man. Were I to sum up the character of the deceased in a sin- 
gle sentence, I would say, he was a man of genius, learning, 
humor, sagacity, eccentricity, integrity and benevolence. 

But he has closed his career and finished his record. He has 
left the world in the summer of life, after having reflected back 
on his adopted State, like many of our brightest jewels, the lustre 
which she conferred on him. 

That he did not realize such emoluments as his services merited, 
is no uncommon occurrence with men of talents in every walk of 
life. “Bread isnot always given to men of understanding, nor 
favor to men of skill, but time and chance happen to all.” One 
thing is certain, he never grew fat upon the fruits of extortion ; he 
never wrenched from the widow’s hand the cup of water, nor 
from her orphan children the crust of bread. On the contrary, 
he would share his last shilling with the indigent and the wretched ; 
and if he had nothing else, “ he gave to misery all he had—a tear.” 
His hand and heart were open as charity itself, to the wants and 
woes of others. 

For some time past, his nerves were shattered and his spirits 
broken, and he sunk into the icy embrace of death, the victim of 
sensibility. He died where all would wish to die—with friends 
and family around, to cheer the expiring ray; and this was right, 
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for as a husband, father, master, friend and neighbor, Judge Tra- 
cy was a model worthy of the imitation of all. 

Soon, the cold blasts of winter will be over, and the voice of 
the turtle will again be heard in the land; the forest will be 
clothed with verdure, and the primrose and the violet and the 
flowers of spring will deck the gay earth, but Kelly and Tracy 
will slumber on in their last long repose, till the archangel’s trump 
shall announce the end of time, and earth give place to heaven! 
Requiescant in pace ! 

Let every one of us cultivate personally, that which we delight 
to eulogize in our deceased friend and brother, whose virtues were 
numerous, whose faults were few. And in conclusion, I solemn- 
ly charge you to regard in kindness his surviving family; assist 
them by your counsels; extend a fostering hand to his fatherless 
children, in aiding them in whatever vocation they may be called 
to pursue. I speak out of a full heart, when I declare that noth- 
ing would tend so much in prospect, to smooth the rugged de- 
scent to the tomb, as the consciousness that my family, when de- 
prived of its head, would find in every lawyer a protector, guar- 
dian and guide. 

Let the proceedings of to-day be entered on the records of the 
Court, as a perpetual testimony of our affectionate regard for the 
deceased. 











